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Current Topics. 


Voluntary Judicial Service. 

OnE notable characteristic of English public men is their 
readiness to undertake voluntarily duties without any reward 
save the satisfaction they may themselves feel in rendering 
useful service to the nation. Again and again this has been 
exemplified in various departments of our national life, and 
notably in that of the law. It might well be thought that one 
who has discharged the arduous functions to which a judge 
of the Supreme Court is called, for the period entitling him 
to retire and thus obtain a well- earned rest, had suffic iently 
demonstrated his devotion to duty, but time and again 
ex-judges have returned to what the poet termed “ the 
dusty purlieus of the law” in order to lend assistance in 
clearing the arrears which periodically have a knack of 
accumulating. This public spirit has again been exemplified 
during recent days in the Judicial Committee of the Privy 
Council, where Lorp FairFIELD, whom we best recall as 
Lord Justice GREER, and who only recently retired from the 
Court of Appeal where his profound legal learning and his 
invariable courtesy proved an asset of which we were all 
proud, and also Lorp SaLvesEN, an ex-judge of the Court of 
Session, have been assisting in disposing of the heavy list 
of appeals which have come from the various outposts of 
Empire to find their definitive decision in the quietude of the 
Council Chamber. Seeing that the Judicial Committee has 
a jurisdiction unexampled in extent and diversity of laws 
it is of the greatest advantage to have on the Bench repre- 
sentatives of various systems of law, each being thus able to 
bring his special knowledge into the common stock, and so 
making the committee a centre of enlightenment in juristic 
learning. 


Legal Formulas. 

Tuis week the House of Lords in its judicial capacity has 
delivered a large number of decisions, most of them of great 
importance, but it is curious to note that their lordships, 
in announcing their intention to deliver their decision, do 
not, as do the judges of the High Court and Court of Appeal, 
intimate in the cause list their intention to “ give judgment ” 
on a certain date, they announce that the case is “to be 
considered,” which means that they will deliver their opinions ; 


in other words their judgment. These little differences in 
terminology are duly reflected in the reports. In the Law 
Courts the reporter at the end of the argument he provides 
will probably use the words ** Cur. adv. vult.” which, as we all 
know, is the abbreviated form of stating that their lordships 
announced their intention to postpone giving their decision, 
whereas in the reports of cases in the House of Lords the 
corresponding formula is: “The House took time for 
consideration,” and in due course, in the official list, the case 
will appear as ‘to be considered” on the date mentioned. 
These, to be sure, are small matters, but they have a certain 
interest, showing, no doubt, the force of tradition. 


The Breaking Up of Streets. 

THE report has recently been published of the Joint 
Committee of the House of Lords and the House of Commons 
which was appointed to consider sections of the Gasworks 
Clauses Act, 1847, the Waterworks Clauses Act, 1847, the 
Electricity Supply Acts, 1882-1936, and the Schedule to the 
Electric Lighting (Clauses) Act, 1899, relating to the breaking 
up of streets for the purpose of laying pipes and other works, 
and to report what, if any, modification of those provisions 
should be made to meet modern conditions. The committee 
is of opinion that the broad principle which should determine 
the incidence of liability for the cost of the removal or 
alteration of apparatus laid under a highway is that it should 
be borne by the party which initiated the proposal to alter 
the highway and so entailed the cost. This would almost 
invariably be the highway authority, but in the rare cases 
in which the undertakers initiate a proposal it should be open 
to the highway authority to impose terms. It is intimated, 
however, that the general proposition that the cost should be 
borne by the highway authority should be subject to certain 
qualifications. Re: iders desiring further particulars must be 
referred to the report itself, which is published by H.M. 
Stationery Office, price 5s. net. 


The Charitable Collections (Regulation) Bill. 

AN important point arising out of the Charitable Collections 
(Regulation) Rill was mentioned by Lorp Luke when that 
measure was being considered on second reading in the House 
of Lords on 13th June. He intimated that while the voluntary 
hospitals were in favour of the general principles of the 
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Bill—which they regarded in many respects as an improve- 
ment on the former measure—they were still concerned 
about one or two matters in which they considered the 
legitimate activities of voluntary hospitals might be hampered. 
The local hospital, it was urged, was of all local charities 
the one most essential to its area. Surely, therefore, it should 
not be placed in an inferior position to any non-local charity. 
Yet it would seem that under the Bill a hospital’s power 
of collecting in its own area might be restricted, whereas what 
the old Bill called a national charity might be able to come 
in and collect in the hospital’s area without being limited 
by the same restrictions, because it might be exempted by 
the Home Secretary from having to get a local police licence 
anywhere. A hospital might serve several police areas, 
but all police authorities might not hold the same views 
about the grant of a licence, and in the new Bill there was 
no right of appeal as there was in the old. Lorp Luke 
therefore expressed the hope that the Bill would be amended 
in committee to permit the exemption of hospitals, so that 
they might be put in the same position as the favoured 
charities in the Bill. He also hoped that the Bill would be 
amended to permit an appeal to the Home Secretary, and 
suggested that no fraudulent promoter would risk going to 
appeal. 


Mansion Houses and the National Trust. 

THE changes effected in the National Trust for Places of 
Historic Interest or Natural Beauty Bill by the Select Com- 
mittee, which sat under the chairmanship of Lorp Romer, 
were the subject of comment in the House of Lords about the 
middle of last month. Viscounr EsHer, in moving that 
the House resolve itself into committee (on recommitment) 
on the measure intimated that the amendments which had 
been made by the Select Committee were intended to remove 
objections and anxieties expressed by some of their lordships on 
second reading. The Bill in its present form was, he said, much 
improved, and should be of much assistance when applications 
had to be made to the courts; but, in the opinion of the 
National Trust, it was doubtful if as many great houses would 
come under the Bill as amended as would have done under the 
Bill as originally drafted. Nevertheless, the National Trust 
had decided in the circumstances to proceed with the amended 
Bill. The Lorp CHANCELLOR said that the amended Bill 
removed practically all the objections he had voiced against 
the measure as originally framed; and Lorp TryNuAM, 
who originally moved the rejection of the Bill on second 
reading, expressed his appreciation of the amendments 
which had been put forward in the Select Committee, and 
stated that his and his friends’ objections had been met. 
THE Marquess or ZETLAND, Secretary of State for India, 
said that he did not pretend that the Bill in its present form 
was likely to be of as much assistance to the National Trust 
in securing for the nation the settled estates as it would 
have done in its original form, but when they were interfering 
with other enactments they should proceed with caution. 
He expressed agreement with the view put forward in the 
debate that the time had come when the Government and the 
public, realising the advantages of securing for the nation 
these old historic buildings, should be willing to dispense 
with the high measure of taxation which was making their 
retention impossible, and indicated that he would agree 
that the leases, if not wholly relieved of estate duties, should 
be subject to smaller duties. The committee stage was 
concluded, and the Bill was reported without amendment to 
the House. 


Convicted Persons and Enlistment. 

THE Home Secretary was asked in the House of Commons 
last Tuesday whether his attention had been drawn to what 
was described as the growing practice of magistrates in petty 
sessional courts, when putting convicted persons on probation, 
of imposing the condition that they enlisted in the armed 


forces of the Crown, and, in some cases, of offering not to 
sentence them to imprisonment if they undertook to enlist ; 
and whether, as these practices tended both to throw an 
undeserved slur on the armed forces and to discredit the 
administration of justice, he would consider addressing a 
circular letter to magistrates on the matter. Mr. PEAKE, 
Under-Secretary, Home Office, stated in reply that any 
pressure by the courts on offenders to enlist in the armed 
forces would be open to the strongest objection, and he 
referred to a Home Office Circular to Justices of 1922, which 
called attention to the points mentioned. In several cases 
where inquiries had been made by the Home Office about 
cases reported in the newspapers, Mr. PEAKE said, it had 
been found that the suggestion of enlistment had come, not 
from the Bench, but from some relative or social worker 
who had urged on behalf of the young offender that he had 
good qualities and would do well if allowed to enlist. The 
Home Secretary, it was indicated, did not think there was 
any growing tendency of the courts to act as suggested in 
the question, but he had been considering whether a further 
circular to justices would be useful, and was in consultation 
with the Service Departments, whose policy of maintaining 
a high standard of character for recruits would be prejudiced 
by any such practice. 


Queen Anne’s Bounty: Annual Report. 
Tue changed functions of the Governors of Queen Anne’s 

sounty as a result of the Tithe Act, 1936, are reflected in the 
recently published annual report (H.M. Stationery Office, 
price 9d. net), where it is intimated that their former duties 
relating to the collection and distribution of tithe have been 
superseded by those attendant upon their trusteeship of the 
redemption stock representing the extinguished ecclesiastical 
tithe rent-charge. When all the transitional work has been 
completed the Governors will have two main responsibilities 
and duties in respect of the extinguished tithe rent-charge, 
namely : (1) the financial control of the redemption stock or 
substituted securities, and (2) the payment to incumbents of 
the interest on capital compensation moneys appropriated, 
pursuant to the provisions of the above-mentioned Act, to 
the tithe-owning benefices, and of supplementary sums 
required for the maintenance of existing interests of those 
incumbents who held their benefices on 2nd October, 1936. 
The report states that a large instalment of the total of about 
£52,000,000 3 per cent. Redemption Stock—guaranteed as 
to principal and interest by the Government and redeemable 
within sixty years—ultimately to be issued has already 
been issued to Queen Anne’s Bounty. This stock, together 
with over £1,300,000 Local Loans 3 per cent. Stock, already 
held as a sinking fund under the Tithe Act, 1925, represents 
the compensation for the extinguished ecclesiastical tithe rent- 
charge. Some £2,000,000 of those funds, relating to tithe 
rent-charge of ecclesiastical corporations, principally deans 
and chapters, is, it is indicated, in process of transfer to the 
Ecclesiastical Commissioners for administration, but the 
Bounty will hold the remainder of the funds, except in so far 
as they are drawn upon to prevent losses in income to 
incumbents who held their benefices on 2nd October, 1936, 
in compensation for the tithe extinguished. The total sum 
standing to the credit of benefices in investments exceeds 
£46,400,000, the stocks held for specific benefices amounting 
to over £7,000,000 (nominal value). During 1938 the 
Governors received £199,490 from the sale of ninety parsonage 
houses, with or without land, and £196,756 was expended in 
acquiring parsonage houses and lands or in building or 
improving parsonages. 
Riding in Richmond Park: The Legal Position. 

Tue First Commissioner of Works was recently asked in 
Parliament for what reason he proposed to abolish the freedom 
of the public to ride in the royal parks ; whether it was possible 
to impose charges for those riding in such parks ; and whether 
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he would withdraw for amendment that part of the draft 
Richmond Park Regulations, recently submitted to Parliament, 
which would enable the park authorities indirectly to impose 
such charges. Mr. RamsBorHam explained that the legal 
position was that the public had no right of admission to 
Richmond Park except by grace of the Crown, and there- 
fore that no right existed of bringing horses into the park, 
and the Parks Regulations Acts were quite irrelevant. He 
indicated, moreover, that charges were made for cricket, golf 
and polo, and urged that it did not seem unreasonable that 
there should be a charge for riding. With reference to the 
position giving rise to the question Mr. RaMsBoruam stated 
that the increase in riding had led to very considerable and 
growing damage to Richmond Park, especially in wet weather. 
In the interests of the general public and of riders themselves, 
a track had been formed for the use of riders after 12 noon 
at week-ends and at times when the rest of the ground was 
too wet for riding. On all other occasions they could ride 
where they pleased. New regulations were necessary in order 
to enable the control of riding to be carried out in a satisfactory 
manner; but, it was intimated, they were not necessary for 
the imposition of a charge, which was made under the ordinary 
powers of the Commissioners on behalf of the Crown as owner. 
Mr. RamMsBorHaM added that the cost of the riding track and 
of the repair and damage to the track was considerably 
more than was expected to be obtained from the riders, and 
it seemed only fair that they should make some contribution 
to that heavy expenditure. The draft regulations were 
being discussed with those interested. It was indicated, 
moreover, that, from one point of view, the opportunities 
for riding had been increased. Since the riding track had been 
formed the park had been closed ten times last winter, as 
compared with seventy and sixty-seven times respectively 
in the two previous years. 


Public Houses and “ Street Betting.” 

THE Street Betting Act, 1906, renders any person frequenting 
streets or pubhc places for any purposes of bookmaking 
or betting liable on summary conviction to the penalties 
therein specified. The Kingston magistrates recently con- 
sidered whether a public-house is a “ public place”? within 
the meaning of the Act. The accused pleaded ‘* Not Guilty ” 
to the charge of loitering for the purpose of betting in a 
public place, and there appears to have been no dispute that 
two police officers saw the accused in a bar at a public-house 
taking bets. This was done without the knowledge of the 
licensee. According to the definition in the Act, a public 
place includes “any public park, garden, or sea beach and 
any unenclosed ground, to which the public for the time being 
have unrestricted access,”’ and also “‘ every enclosed place (not 
being a public park or garden) to which the public have a 
restricted right of access, whether on payment or otherwise, 
if at or near the public entrances there is conspicuously 
exhibited by the owners or persons having the control of the 
place a notice prohibiting betting therein.”” It was contended 
for the accused that the Act did not apply to any such place 
as a public-house. The magistrates accepted this submission 
and dismissed the charge. The case was reported in The Times 
of 27th June. 


Rules and Orders: Housing Acts: Rates of Interest. 


Unper s. 10 (3) of the Housing Act, 1936, a local authority 
is empowered to recover, by action or summarily as a civil 
debt, expenses incurred by it in effecting repairs to an 
insanitary house on failure of the owner to comply with 
the statutory notice to do so “together with interest, at 
such rate as the Minister may with the approval of the 
Treasury from time to time by order fix.” Subsection (5) 
of the same section makes provision for the recovery of 
expenses by instalments with interest fixed on a similar 
footing. By the Housing (Rate of Interest) Amendment 
Order, 1939 (S.R. & O., 1939, No. 622), dated 8th June, 1939, 





the rate of interest to be charged by local authorities on 
expenses incurred and recoverable by them under the above 
cited section has been fixed as from the date of the order 
at 44 per cent. The order supersedes that made on 8th 
June, 1934 (S.R. & O., 1934, No. 558), which fixed the rate 
at 4 per cent. Attention should be drawn to the fact that 
the Minister of Health has also prescribed, as from Ist June, 
1939, an increase from 4 to 44 per cent. in the rate of interest 
for the purposes for which a rate of interest is required to 
be prescribed under ss. 2 (4) (ec), 3 (1) (d) (ii), and 4 (3) of the 
Housing (Rural Workers) Act, 1926. 


Recent Decisions. 

In W. I. Radcliffe Steamship Co., Ltd. v. Exporthleb of Moscow 
(The Times, 22nd June), StncLeron, J., held that where 
charterers had under the charterparty “ the option of loading 
and discharging at two safe berths in one port without extra 
charge ” they were entitled to order the steamer to discharge 
at two wharfs in separate docks where both docks were within 
the port of London. The umpire’s award disallowing expenses 
(£140) incurred in moving from Millwall to Victoria Dock 
was accordingly upheld. 

In Perkal (Orse. Pearl) v. Perkal (Orse. Pearl) (Orse. Perkal) 
(The Times, 22nd June) Buckniti, J., granted a decree 
nist of nullity where the petitioner sought the annulment of 
a ceremony of marriage entered into between himself and the 
respondent at Warsaw in 1937, on the ground that they were 
within the prohibited degrees of consanguinity. The 
respondent was the daughter of the petitioner’s brother. The 
learned judge held that the petitioner acquired an English 
domicile when he came to live in England in 1910; and, 
while the ceremony in Warsaw constituted a valid marriage 
so far as the ceremony itself was concerned, as the petitioner 
was British the law of Poland would not recognise the marriage 
as valid even in Poland. 

In Aldham v. United Dairies (London), Ltd. (The Times, 
27th June), Humpnreys, J., held that the plaintiff was 
not entitled to damages awarded her by a jury in respect 
of personal injuries sustained as the result of being bitten 
and pulled to the ground by a pony which had been left 
unattended with one of the defendants’ milk vans, in view 
of the fact that she had failed either to show that there was 
something vicious in the pony known to the owners or to prove 
on their part negligence the reasonable consequence of which 
was the behaviour of the animal as proved. See per ERLE, 
C.J., in Cox v. Burbidge, 13 C.B. (N.s.) 430, 437; and Bradley 
v. Wallaces [1913] 3 K.B. 629. 

In Shacklock v. Ethorpe, Ltd. (The Times, 28th June), the 
House of Lords reversed a decision of the Court of Appeal 
and restored that of Greaves-Lorp, J., who gave judgment , 
for the plaintiff for £550 and costs in. respect of the loss of 
jewellery which was stolen from her room at the defendants’ 
hotel. The plaintiff locked the jewellery in a jewel case which 
she put into a substantial dressing case having three special 
locks, all of which were fastened. This she left under the 
luggage stand in her bedroom. She did not lock the door or 
communicate with the management on leaving the hotel for 
the day. In these circumstances Greaves-Lorp, J., held 
there was no contributory negligence on her part. 


In Milne v. Commissioner of Police, City of London ; 
Leonard v. Same ; Boundford v. Same (The Times, 28th June), 
the House of Lords, reversing the decision of the Court of 
Criminal Appeal, held that club premises on which were 
public telephones used by members for the purpose of making 
credit bets vith a bookmaker were not kept contrary to the 
Betting Act, 1853. The first appellant was convicted at the 
Central Criminal Court of conspiring to keep a betting house 
and keeping a betting house, the second and third appellants 
being respectively convicted of assisting and conspiracy to 
keep a betting house; and these convictions were quashed. 
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Criminal Law and Practice. 
POSSESSION OF EXPLOSIVE SUBSTANCES. 

Ir is unfortunate that occasions should have arisen for the 

elucidation of the law with regard to explosive substances, 

but it is clearly in the public interest that the law should 
be clearly explained whenever there is any possibility of 
doubt. 

Mr. Justice Humphreys recently delivered an illuminating 
judgment in the Court of Criminal Appeal : R. v. Dacey, 
ante, p. 480, on the exact meaning of the offence under s. 4 
of the Explosive Substances Act, 1883. 

That section provides that a person is guilty of an offence 
if he “ knowingly has in his possession or under his control 
any explosive substance,” under such circumstances as to 
give rise to a reasonable suspicion that he does not have 
it in his possession or under his control for a lawful object. 
Section 9 further defines the term “ explosive substance.” 

The applicant, Timothy Dacey, asked for leave to appeal 
against conviction and sentence in respect of an indictment 
containing two counts. The first count stated that the 
accused had in his possession on the specified date explosive 
substances, to wit twenty sticks of gelignite, sixteen detonators, 
a quantity of potassium chlorate, sulphur, paraffin wax and 
an alarm clock, in such circumstances as to give rise to a 
reasonable suspicion that he did not have those explosive 
substances in his possession for a lawful object. The second 
count charged him with having those substances under 
his control. The sentence was seven years’ penal servitude. 

The main ground of appeal was that the judge misdirected 
the jury by failing adequately to explain the full and legal 
meaning of the word “ knowingly ” in the indictment. 

The evidence was that the substances were found in brown 


paper parcels and a gladstone bag and under the rafters of 


the ceiling in the cellar of the premises of the accused. Traces 
of potassium chlorate were found on his clothes. The evidence 
of the accused was that two Irishmen had left the articles 
with him, saying that they would pay him when they called 
for them in a couple of days, but he could give no explanation 
with regard to the discoveries in the rafters. 

The passage in the summing-up of which complaint was 
made was: “ What you have to be satisfied upon is: Did 
he knowingly have these things in his possession, he knowing 
that they were explosive substances ? ” 

Mr. Justice Humphreys emphasised that it was not necessary 
for the prosecution to give evidence of, or to prove, knowledge 
by the accused of the explosive nature of the substance. 
Evidence that the accused did or did not know or suspect 
what the substance might be, or to what use it was intended 
to be put, would no doubt be material on the question of 
the reasonableness or otherwise of the suspicion that the 
possession of the explosive substance by the accused was 
not for a lawful object. What the prosecution had to prove 
was that the accused was knowingly in possession of something 
which was an explosive substance within s. 9, and that 
the possession was in circumstances giving rise to a reasonable 
suspicion that that possession was not for a lawful object. 
The onus was then on the accused to show, if he could, that 
he had the substance in his possession for a lawful object. 
His lordship said that the statement of which complaint 
was made must have been made per incuriam, and there 
was in any case ample evidence to justify the jury’s verdict. 
As the imaximum sentence for the offence was fourteen 
years’ penal servitude, the sentence of seven years’ penal 
servitude was not too The application for leave 
to appeal was therefore refused. 

The crux of the question was whether the word * knowingly” 
in s. 4 governs the phrase “ explosive substance ”’ as well 
as the words “in his possession” and * under his control.” 
As the learned judge pointed out, it would be an obviously 
absurd construction of the statute to take it as imposing an 


severe. 





onus on the prosecution to show that the accused had a 
knowledge of chemistry. Such an absurd construction must 
be rejected where a reasonable construction is available: 
Yates v. R., 14 Q.B.D. 648. Even if the absurdity resulted 
from a correct literal interpretation of the statute, the court 
would have been justified in interpreting the spirit of the 
statute so as to avoid the absurdity of its letter: R. v. Dowling 
(1878), 8 E.& B.605. The point, nevertheless, is not altogether 
easy at first sight, and Mr. Justice Humphreys’ judgment 
constitutes a welcome clarification of the law. 


WHAT IS A FIREARM ? 

THE definition of firearm in s. 12 (1) of the Firearms Act, 
1920, is “‘ any lethal firearm or other weapon of any descrip- 
tion from which any shot, bullet or other missile can be 
discharged, or any part thereof.” In Cafferata and Another 
v. Wilson (1936), 155 L.T.R. 510, the defendants were found 
guilty by a stipendiary magistrate of committing and 
alding and abetting the commission of offences against s. 2 (1) of 
the Firearms Act, 1920, which prohibited the sale or possession 
for sale by way of trade or business of firearms or ammunition 
by a person who is not registered as a firearms dealer in 
accordance with the Act. 

The “ firearm ”’ in question was a dummy revolver, similar 
to an ordinary revolver in appearance, incapable of dis- 
charging any missile but capable of being used with blank 
cartridges. The price of the “ revolver’’ was 7s. 6d. The 
evidence was that the vendor suggested that one had only 
‘a nice little gun.’ On a case 
the magistrate’s conclusion 


to bore the barrel to have 
stated to the Divisional Court 
was upheld. 

The Firearms Act, 1937, s. 11 (1), now makes it an offence 
to sell or transfer to any other person in the United Kingdom, 
other than a registered firearms dealer, any firearm or 
ammunition to which Pt. I of the Act applies unless that other 
person produces a firearm certificate authorising him to 
purchase or acquire it or shows that he is by virtue of the Act 
entitled to purchase or acquire it without holding such a 
certificate. 

Section 32 defines “ firearm” as ) except where 
otherwise expressly provided, “ any lethal barrelled weapon 
of any description from which any shot, bullet or other missile 
can be discharged, and includes any lethal weapon, whether 
it is such a lethal weapon as aforesaid or not, any component 
part of any such lethal or prohibited weapon and any accessory 
to any such weapon designed or adapted to diminish the noise 
or flash caused by firing the weapon. Section 16 excepts from 
the operation of Pt. I'of the Act certain smooth bore guns and 
air guns and their component parts and accessories. 


meaning, 


At Horncastle Petty Sessions on 6th May, in a case under 
s. 11 (1) of the Firearms Act, 1937, the pistol in question had a 
solid barrel, and at the time of the purchase could fire blank 
cartridges only. An expert at the Home Office laboratory 
at Nottingham had bored the barrel, loosened the vent, and 
enlarged one of the chambers, with the result that it was 
then capable of firing a bullet which would penetrate through 
clothing. For the defence it was urged that it would need 
a person who was both an expert and of criminal intent to 
convert the pistol into a dangerous weapon. The chairman 
dismissed the charge under the Probation of Offenders Act 
was in the public 
interest that such cases should be brought, in order to make 
the rigid provisions of the Firearms Act better known. 
It should be observed that the Legislature omitted to include 
words indicating that criminal intent was an ingredient in the 


on payment of £1 costs, remarking that it 


offence. There is no need to prove mens rea, and evidence 
of absence of mens rea is irrelevant, except in mitigation of 


the offence after conviction. 





Back numbers of the Journal may be obtained from 
The Manager, 29/31, Breams Buildings, London, E.C.4. 
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Legislative Divorces. 


Tue system of the dissolution of marriage by Act of Parliament 
was abolished, as respects England, by the Matrimonial 
Causes Act of 1857. For a long period prior to that Act it 
had been “the practice of the Legislature to exercise its 
paramount authority in this manner by way of extraordinary 
relief.” That practice was followed by other legislatures 
within the British Empire, and in some places it survived 
until long after 1857, while in others it still exists. Nor was 
it ever discontinued by the Imperial Parliament itself in the 
case of Ireland. 

In Scotland, the system of legislative divorce did not apply. 
For centuries past, actions for divorce a vinculo matrimonii, 
whether on the ground of adultery or on the ground of 
desertion, have been competent to be brought before a judicial 
tribunal. The Scots law has from time to time been amended 
in its details by statute, and, most recently, by the Divorce 
(Scotland) Act, 1938, when some of the changes made in 
England by the * A. P. Herbert” Act of the previous year 
were applied to Scotland. 

Legislative divorce survived in the Isle of Man until last 
year, when a full divorce jurisdiction was conferred upon the 
Common Law Division of the High Court of Justice by an Act 
of Tynwald. The first petition under the Act was heard before 
the Deemster in February last. The Manx statute introduces 
various features of the English Act of 1937. It lays down the 
same grounds for divorce and the same additional grounds for 
nullity of marriage. It enables a marriage to be dissolved on 
the ground of the presumed death of a spouse. It contains 
also the provision that a petition for divorce is not to be 
presented to the court unless a specified time has elapsed 
since the date of the marriage—subject, as in England, to a 
proviso for cases where the petitioner has suffered exceptional 
hardship, or the respondent has been guilty of exceptional 
depravity. The specified time named in the Isle of Man Act 
is five years: in England it is three years, though a five-year 
period for this purpose was proposed in the Bill for the 1937 
Act as introduced in Parliament. : 

In Canada, constitutional difficulties have beset the question 
of divorce jurisdiction. By the British North America Act, 
1867, ““ marriage and divorce” are enumerated as subjects 
within the powers of the Dominion Parliament, while ** solemn- 
isation of marriage in the Province ” is within the provincial 
powers. Divorce courts in British Columbia and Nova 
Scotia had a jurisdiction dating from before the time ‘of the 
Confederation, and questions have often arisen as to the 
divorce jurisdiction in other provinces. Apart from such 
jurisdiction, the position was that divorce could only be 
obtained through the medium of a Dominion Act of 
Parliament following upon a favourable report of a Senate 
Divorce Committee. In some cases, the House of Commons 
debated and rejected Divorce Bills, even after favourable 
reports of the Senate Committee. In the year 1929, 238 
Divorce Bills were passed by the Dominion Parliament and 
247 in the year 1930. In the latter year that Parliament 
passed an Act conferring upon the Supreme Court of the 
Province of Ontario the necessary jurisdiction to dissolve or 
annul a marriage and applied to that Province the law of 
England as to those matters. Since that time the number of 
Canadian Divorce Bills passed has seldom reached forty. 
In Newfoundland, which is a separate Dominion (or Colony), 
divorce is legislative, but special restrictions apply to the 
giving by the Government of the Royal Assent to a Divorce 
Bill. 

In Ireland, legislative divorces were granted from time to 
time by the pre-Union Parliament up to the year 1800. After 
the Union the practice was continued at Westminster, and it 
survived the Act of 1857, which established the judicial 
divorce system in England. Irish Divorce Bills were passed 
until the time when separate Parliaments were set up for the 





North and South of Ireland. The procedure was governed by 
Standing Orders, whose effect was, shortly, to require that the 
petitioner’s case must be founded upon a decree of divorce 
a mensa et thoro (i.e., separation) granted by the Irish Court 
having jurisdiction over matrimonial causes and in accordance 
with the practice of the former Ecclesiastical Courts. A 
husband-petitioner had to give proof of having also brought 
an action for damages against the person supposed to have 
been guilty of adultery, or else to show cause why such action 
had not been brought. The Bill commenced in the House of 
Lords, and its second reading stage in that House, conducted 
by law lords, was in modern times “ essentially the trial of 
the case,’ when counsel addressed the House and called 
evidence. Although, in former times, there might have been 
a hearing also at the Bar of the House of Commons, that 
House had come to confine the exercise of its jurisdiction 
to a consideration of details in a Select Committee. 

The session of the year 1920 was the last in which Irish 
Divorce Acts were passed at Westminster. In the year 1925, 
after the new Parliaments in Ireland had been in being for 
several years, the question came up and the House of Lords 
decided that they could not accept petitions for Divorce Bills 
from persons domiciled in Ireland. 

In the Irish Free State (now Eire) steps were taken to abolish 
the system of legislative divorce by the passing of Standing 
Orders to “ prevent the introduction of Bills of Divorce 
a vinculo matrimonii.”” But no attempt was made to enlarge 
the jurisdiction of the courts, which was confined by the 
existing law to decrees of separation and nullity of marriage, 
and did not extend to divorce. The *i’s”’ were dotted and 
the “t’s” crossed by the 1937 Constitution of Eire, which 
declared that ‘* No law shall be enacted providing for the 
grant of a dissolution of marriage.” 

In Northern Ireland a different policy was pursued. The 
legislative system of divorce was kept alive, by means of 
Joint Standing Orders of both Houses of Parliament, under 
which a Joint Committee on Divorce Bills is appointed at the 
beginning of each session, and consists of the Speaker of the 
Senate, four members of the House of Commons appointed by 
that House, and three other members of the Senate appointed 
by the Senate. In moving the adoption of the Standing 
Orders of 1925, Lord Londonderry, then Leader in the Senate, 
said: ‘It is not for me here and now to pass judgment 
upon a system which kept the method of dealing with matri- 
monial causes in Ireland in a fashion so antiquated and 
comparatively so costly, a fashion which had long been 
abandoned elsewhere The task before us at present is 
to provide for the immediate continuity of the*rights of the 
subject, whatever changes we may exercise at some future 
date.” Proposals for the establishment of a judicial system of 
divorce were made from time to time in subsequent years ; 
and the passing of the English Act of 1937, which placed the 
law of divorce and nullity upon a wider basis than formerly, 
supplied the Government of Northern Ireland with a suitable 
opportunity both for the establishment of the judicial system 
and for the amendment of the matrimonial law. Accordingly, 
in the present year, they introduced a Matrimonial Causes 
Bill in Parliament; the Bill has passed both Houses with 
minor amendments, and is expected to receive Royal Assent 
immediately, so as to come into operation on Ist October 
next. The object of the Bill is to confer jurisdiction upon 
the Supreme Court to decree the dissolution of marriages 
upon the same grounds as are laid down by the law in force 
in England. It enumerates also new grounds for nullity of 
marriage and judicial separation. It does not forbid the 
presentation of a divorce petition until any particular time 
has elapsed since the marriage, but otherwise, as regards law 
and procedure, it proposes to assimilate the position in 
Northern Ireland as to matrimonial causes to that which 
obtains in England. When the Bill becomes law, it may 
not in every case have the effect attributed to it by the 
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popular Press, which came out with the heading: ‘‘ Northern 
Ireland is to have £40 Divorces.” But it will certainly 
substitute a less costly and a less cumbersome procedure for 
the system of legislative divorce. 








Estate Duty and Small Annuities. 


THE practice of legislating by reference to earlier Statutes 
doubtless does much to lighten the labours of the parliamen- 
tary draftsman. The insidious workings of the ‘ short-cut ” 
method are most plainly exemplified when the language of 
both principal and amending Act appears superficially to 
be unequivocal. By way of illustration may be cited the 
provisions of s. 33, Finance Act, 1935, extending the operation 
of s. 15 (1), Finance Act, 1894. 

It will be observed that the sections are designed to afford 
relief from estate duty to small annuities, which, failing such 
express provision, would be chargeable with the duty under 
s. 2 (1) (d), Finance Act, 1894. With this general introduction 
the text of the two sections may now be set out : 

Finance Act, 1894, s. 15 (1). 

‘* Estate duty shall not be payable in respect of a single 
annuity not exceeding twenty-five pounds purchased or 
provided by the deceased, either by himself alone or in 
concert or arrangement with any other person, for the life 
of himself and of some other person and the survivor of 
them, or to arise on his own death in favour of some other 
person ; and if in any case there is more than one such 
annuity, the annuity first granted shall be alone entitled to 
the exemption under this section.” 

Finance Act, 1935, s. 33. 

‘(1) Subsection (1) of Section 15 of the Finance Act 
1894 (which exempts from Estate duty certain annuities not 
exceeding twenty-five pounds) shall have effect, in the case 
of an annuity purchased or provided by a person dying after 
the passing of this Act, as if the words * fifty-two pounds ’ 
were substituted for the words * twenty-five pounds.’ 

(2) An annuity of less than one hundred and four pounds 
which would, but for the fact that it exceeds fifty-two 
pounds, be exempted from Estate duty under the provisions 
of the said subsection as amended by this section, shall be 
chargeable with estate duty as if it were an annuity of twice 
the amount by which it exceeds fifty-two pounds and as if 
the said provisions were not in force.” 

Section 33 (1) calls for little comment. In the case of deaths 
after the passing of the Act [10th July, 1935] we read £52 for 
£25 in s. 15 (1). 

Section 33 (2) affords a new kind of partial relief in respect 
of annuities exceeding £52, but less that £104. In the result, 
an annuity of £52 Is. is treated as an annuity of 2s., an annuity 
of £92 as £80, and an annuity of £103 19s. as £103 18s. 

For convenience it is proposed to refer to annuities not 
exceeding £52 as “Class A” annuities, and to annuities 
exceeding £52 but less than £104 as * Class B” annuities. 
It will be observed that ‘** Class B”’ annuities ranking for 
partial relief under s. 33 (2) are to be chargeable with estate 
duty ‘as if the said provisions ’—that is, the provisions of 
s. 15 (1) as amended—* were not in force.”” It follows that 
no annuity of * Class B ” reduced in terms of s. 33 (1) to £52 
or less, can qualify for the total exemption which would be 
afforded to it if it were an annuity of “Class A.” In other 
words, a “Class B” annuity is entitled—if at all—only 
to relief under s. 33 (2) and not to further relief under s. 15 (1) 
as amended by s. 33 (1). 

Now it may be sought to apply the sections where annuities 
in favour of the same beneficiary have been “ purchased or 
provided ” in terms of s. 2 (1) (d), Finance Act, 1894, in the 
order stated. (Comparison may be made with the table at 
p. 219, Dymond on * Death Duties,” 8th ed., where the same 
examples give figures in columns 2 and 3.) 





Case One. 


Order of Class of Extent of 


Purchase. Annuity. Claim. 
First A Exempt 
Second A Estate duty on 
full value. 


This is the simple case. Under s. 15 (1), as amended, 
exemption is only available for the annuity first granted. If 
the annuities were “ purchased or provided” for different 
beneficiaries, both annuities would qualify for exemption. 


Case Two. 


First A Exempt. 

Second B Estate duty on 
full value. 

Third A Estate duty on 


full value. 
This example illustrates that when the first-granted annuity 
is of “Class A” and secures exemption, the second and 
subsequent annuities, of either class, secure no relief. The 
second annuity (“* Class B”’) in the example is not entitled to 
partial relief under s. 33 (2) because it is not an annuity 
which would have been exempt but for the fact that it exceeds 


£52. This will be readily observed by reference to Case One. 
Case Three. 
First B Partial relief. 
Second A Exempt. 
Third A Estate duty on 


full value. 

The first annuity is here plainly entitled to partial relief. 
But why, logically, should the second annuity secure exemp- 
tion? We have already seen that if the order of granting 
were A, B, then the annuity of * Class B” would secure no 
relief (Case Two). In the present example, however, it 
appears indisputable that the second annuity (‘* Class A ”’) is 
the first annuity granted which does not exceed £52. 
Section 15 (1) provides that “ if in any case there is more than 
one such annuity, the first annuity granted shall be alone 
entitled to the exemption under this section.” In the case 
of deaths after the passing of the 1935 Act, * such annuity ” 
can only mean an annuity not exceeding £52, that is, an 
annuity of “Class A.” An annuity of * Class B” may be 
valued as an annuity of less than £52 (e.g., an annuity of £70 
valued as one of £36), but there is nothing in the amending 
Act to suggest that it is to be deemed to be an annuity of 
“Class A.” The writer has good reason to believe that the 
{state Duty Office in practice accept this construction of the 
Acts as sound. The same view will be found expressed at 
page 219, Dymond on * Death Duties,” 8th ed. 


Case Four. 


First B Partial relief. 
Second B Estate Duty on 
full value— 
sed quaere. 
Third A Exempt. 


No question arises on the first annuity in this example. 
So far as the third annuity is concerned, the principle just 
discussed in Case Three appears to apply: the annuity in 
question is the first “such annuity” granted. 

The second annuity presents a real difficulty. At p. 219 
of Dymond’s ** Death Duties,” 8th ed., the opinion is expressed 
that the second annuity will secure partial relief in the same 
way as the first. The learned editor says :— 

“It seems that the annuity . fulfils the conditions 
of Section 33 (2), i.e., that it would have been exempt but 
for the fact that it exceeded £52, and it is therefore entitled 
to relief.” 

On such doubtful ground it would be hazardous to express 
any confident opinion, but at least it appears very strongly 
arguable that, since the exemption afforded by s. 15 (1) 
of the 1894 Act is never available for more than one annuity 
of “Class A” granted in favour of the same beneficiary, it 
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is only possible to predicate of one annuity of * Class B”’ 
that it would be exempted but for the fact that it exceeds £52. 
It will be observed that if the claims of the first and second 
* Class B” annuities to partial relief are accepted as valid, it 
would be possible to establish similar claims for any number 
of such annuities granted in unbroken sequence. It would 
be interesting to know what view the authorities take on this 
particular question. 

Even in those cases in which an annuity attracts estate 
duty under s. 2 (1) (d) of the Finance Act, 1894, it will as a 
rule be exempt from aggregation on the grantor’s death as 
property in which the deceased never had an interest (Finance 
Act, 1894, s. 4). Each annuity of a series which satisfies 
the conditions of s. 4, Finance Act, 1894, will form an ‘ estate 
by itself’? and be free from aggregation with each other 
annuity as well as from aggregation with other property 
passing or deemed to pass on the death. This relief from 
aggregation can sometimes be turned to account, in par- 
ticular when considering, at the time of * purchasing or 
providing ” a series of small annuities, how to secure the 
maximum of relief on the grantor’s death. 

The following examples will illustrate how the claims 
for estate duty, at present rates, would compare where there 


are purchased (a) one annuity of £150, (b) two annuities of 


£98 and £52 in that order, and (c) three annuities of £58, £52 
and £40 in that order. In each case the annuity has been 
valued to the nearest pound according to the succession duty 
tables, and it is premised that the annuitant is a widow aged 
fifty-eight at the date of death, the annuity being terminable 
and securing the percentage reduction in value for re-marriage. 


Example One. Value 
(with 19% 
Order of Amount of — Extent. of deduction Rate of Estate 
Purchase. Annuity. Claim. for Estate Duty 
re-marriage). Duty. payable. 
£150 £150 £1,246 3% £37 
Example Two. = 
First £98 £92 £764 2% £15 
Second £52 Exempt - - 
£150 £15 
Example Three. 7 
First £58 £12 £99 
Second £52 Exempt - 
Third £40 £40 £332 1%, £3 
£150 £3 


It will be noticed that the first annuity in the third example 
escapes estate duty because the value does not exceed £100, 


and, being immune from aggregation, there is no rate of 


estate duty applicable to it. 








Costs. 
TAXATION OF BILLS OF COSTS. 


WE are sometimes asked when and how a solicitor’s bill of 
costs may be taxed, and it will be convenient if we consider 
briefly the relevant statutory provisions. 

It is as well to remember in the first place that solicitors’ 
charges, unlike the charges of other professional persons, are 
regulated by statute or rule, a necessary corollary to the fact 
that solicitors are officers of the court. It is expedient 
therefore that machinery should be in existence to ensure 
that the charges made by solicitors are correctly computed 
according to statutory requirements. Such machinery is 
provided by the Supreme Court taxing office and the other 
taxing departments in the District Registries, the County 
Courts, etc. 

How then can a solicitor’s bill of costs be brought into the 
judicial taxing system ? There is, of course, the normal and 
obvious case of a bill of costs of a successful litigant who is 
awarded costs by the terms of the judgment. The judgment 
thus forms the connecting link between the solicitor’s bill of 
costs and the Supreme Court taxing office, and is the authority 
for submitting the bill for taxation. The taxation in such a 





case is normally on a “ party and party ”’ basis, although the 
judgment may direct the bill to be taxed on a “ solicitor and 
client ’’ basis, or even on a “ solicitor and own client ”’ basis. 
The distinction between these three bases of taxation are 
fully discussed in the case of Giles v. Randall [1915] 1 K.B. 290. 

So far as the position between a solicitor and his own 
client is concerned, we must look to the provisions of the 
Solicitors Act, 1932, for authority to bring a bill of costs as 
between the solicitor and client within the machinery of the 
Supreme Court taxing office. Section 66 of the Act provides 
that on the application, made within one month of the 
delivery of a solicitor’s bill, of the party chargeable therewith, 
the High Court shall order that the bill shall be taxed, and 
that no action shall be commenced until the taxation is 
completed. 

It was held in the case of Duffett v. McEvoy (1885), 10 App. 
Cas. 300, that the bill must be a detailed or itemised one, 
failing which there is no delivery of a “ bill.” This rule is 
somewhat modified by virtue of the provisions of the General 
Order, 1920, which permits the delivery of “lump sum ” 
bills in respect of all charges relating to business regulated by 
cl. 2 (c) of the General Order, 1882, that is, in respect of 
business to which Sched. IT of the General Order is applicable. 
Since these provisions relate only to non-contentious business, 
however, they would have no force where there are any 
charges in respect of litigious business included in the bill. 
Precisely what is non-contentious business is a moot point, 
and, in fact, it has been held that even business done in 
contemplation of litigation is non-contentious business: see 
In re R. P. Morgan & Co. [1915] 1 Ch. 182. Even so, it must 
be remembered that the client has the right to demand a 
detailed bill of costs in a case to which the General Order, 
1920, applies, by making application within one month after 
payment of the bill or within six months after delivery, 
whichever is the later date: see the proviso to the General 
Order, 1920, as amended by the General Order, 1934, and if 
the client is going to dispute the bill, in a non-contentious 
case, he will inevitably require details of the charges. 

It may be added that an order for the delivery and taxation 
of a bill of costs may be made in the High Court notwith- 
standing that the bill relates to non-contentious business : 
see Ord. 65, r. 26a. We may also notice that the bill of costs 
which it is sought to bring within the machinery of the taxing 
office must relate wholly or mainly to business done by the 
solicitor in his capacity as such ; so that where the solicitor 
performs work which does not normally come within the scope 
of his professional activities as such, then his*bill cannot be 
taxed in the Supreme Court taxing office: see the case of 
In re Baker, Lees & Co. [1903] 1 K.B. 189, which related to 
work done by a solicitor as a parliamentary agent. 

After the expiration of one month from the date of the 
delivery of the solicitor’s bill of costs, either the party charge- 
able with the bill or the solicitor himself may apply to have 
the bill taxed, and the court may, if they think fit, order the 
bill to be taxed. Notice that the terms of the rule in a case 
where the application is made by the client within one month 
of the date of the delivery of the bill is imperative, but in the 
case of an application by the solicitor or by the client after 
the expiration of one month from the date of the delivery of 
the bill, the provisions are permissive, and the court may, not 
shall, order the bill to be taxed. 

Where the application is made by the client, that is, by 
the party chargeable with the bill, after the expiration of 
twelve months from the date of the delivery of the bill, an 
order for the taxation of the costs shall be made only in 
special circumstances. For a discussion as to what amounts 
to “special circumstances,” reference may be made to the 
vase of In re Ward, Bowie & Co. (1910), 102 L.T. 881, and 
In re Solicitors (1934), 50 T.L.R. 327. 

Normally, the costs of a solicitor and client taxation will 
be awarded according to whether or not one-sixth of the 
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bill has been taxed off. If more than one-sixth of the bill is 


taxed off, then the solicitor will have to pay the costs of 


taxation, otherwise the client will have to pay such costs, 
unless the taxation arises from the application of the solicitor, 
and the client does not attend: see s. 66 (5), supra. 








Company Law and Practice. 
Last week I dealt shortly with the operation of converting 
an industrial and provident society into 
Industrial and =a limited company, and I pointed out that 


Provident that operation would probably take place 
Societies much more frequently in the near future 
Again. than it had in the past, owing to the 


Prevention of Frauds (Investments) Act. 

Some of my readers may remember that the method whereby 
such a conversion takes place is by a special resolution of the 
industrial and provident society and it is not easy at first sight 
to see exactly how such a resolution is passed. 

It is defined by the Industrial and Provident Societies Act, 
in s. 51, as a resolution which is passed by a majority of not 
less than three-fourths of such members of a registered society 
for the time being entitled under the rules to vote as may 
have voted in person or by proxy, where the rules allow proxies, 
at any general meeting of which notice specifying the intention 
to propose the resolution has been duly given according to 
the rules and which is confirmed in a similar way. 

This definition will no doubt sound familiar to most of my 
readers, for it is substantially the same as the definition of a 


special resolution of a company contained in s. 117 of 


the Companies Act, 1929, and it is curious and perhaps just 
worth noticing that this form of special resolution was 
adopted by the Legislature for the Industrial and Provident 
Societies Act in 1893, whereas the 1908 Companies Act provided 
that the majority was to be three-fourths of the members 
entitled to vote as are present, and not as under the present 
Act of the members entitled to vote as vote. 

Subsection (4) of the Companies Act section provides that 
a poll can, in certain circumstances, be demanded, and under 
subs. (5), when a poll is demanded, in computing the majority 
on the poll reference is to be had to the number of votes to 
which each member is entitled by virtue of the Act or of the 
articles of the company. 

There is no similar provision as to a poll in the section in 
the Industrial and Provident Societies Act, and this gives 
rise to the following difficulty: It has been held in Ernest 
v. Loma Mines [1896] 2 Ch. 572: [1897] 1 Ch. 1, that a 
proxy-holder is not entitled to more than one vote on a show 
of hands. 

In that case it was admitted that the common practice 
was that absent members who had appointed proxies voted 
by those proxies, but that unless a poll was demanded the 
person present is only counted once however numerous may 
be the persons whom he represents. , 

It was argued, however, that each absentee whose proxy 
was present and yoted was entitled to be treated as present 
himself and as holding up his hand, so that on a show of hands 
each person present and entitled to vote and voting ought 
to be counted not once only but once for every person whom 
he represents. The argument was based on the words 
“ present in person or by proxy,” and it was said that 
absentees were present by their proxies and should therefore 
be counted as persons present if those proxies vote. 

It was held by the Court of Appeal that this argument 
failed to give effect to the words “ entitled according to the 
regulations of the company to vote.” ‘ The regulations of 
each company,” said Lindley, L.J., in delivering the judgment 
of the court, ** must therefore be regarded. The regulations 
of every company are, however, themselves framed with 
reference to ordinary business habits based upon the 





assumption that business will be conducted in the ordinary 
way. 

He also points out in the judgment that where a proxy is 
a non-member and represents only one person, that one 
person must be counted as being present at the meeting, 
but to hold that on a show of hands a proxy has more than 
one vote would be in the judgment of the court to introduce 
a mode of voting never heard of in practice and not in the 
opinion of the court required by law. 

The Industrial and Provident Societies Act section speaks 
of * being entitled under the rules to vote,” and there seems 
no reason why the same effect should not be given to those 
words as were given to the words * entitled according to the 
regulations of the company to vote” in this case. If the 
rules expressly authorised a proxy to hold up as many hands 
as the number of absentees which he represented, this would 
get round the decision, but it is extremely improbable that 
any society exists which has such a rule. 

If, however, the decision does apply to industrial and 
provident societies it is a most extraordinary position, for 
where there is a provision in the rules, as there will no doubt 
often be, that proxies must be members of the society, and 
since there is no provision for a poll under the Act, absent 
members will be completely disfranchised, and even where 
non-members are allowed to be proxies it will be such an 
extremely cumbersome affair to get absentees represented at 
the meeting each by a non-member that it would be hardly 
practicable. 

It seems difficult to find any grounds on which it could be 
said that this is not the true position even having regard to 
the fact that the section appears to allow voting by proxies 
on a special resolution, but it seems that, in order to make 
sense of the section, proxies would have to be allowed to 
vote on a show of hands once for each person they represent. 

The section speaks of voting by proxy where * the rules 
allow proxies,” and consequently the phrase cannot refer to 
s. 41 of the Act, which allows a registered society which is a 
member of any other body corporate which would include 
another industrial and provident society to appoint as proxy 
any one of its members, although such member is not 
personally a member of such other body corporate. This 
right is a statutory right and could not be taken away by the 
rules of a society even if they purported to do so. 

Another way in which a special resolution appears to differ 
from a special resolution of a limited company is this : 

Under the first part of the section of the Companies Act 
dealing with a special resolution, the majority required is 
not less than three-fourths of the members voting and the 
plain meaning of this is that each member who votes shall 
have one vote. 

It is not until the section comes to dealing with the procedure 
on taking a poll that anything is said about some members 
having more votes than others, and when a poll is taken 
the articles must be looked to to see how many votes each 
member is entitled to. 

In the section in the Industrial and Provident Societies 
Act, however, as has already been pointed out, there are 
no provisions for taking a poll and no suggestion that a 
member shall have more than one vote. This is understand- 
able, having regard to the kind of societies that were originally 
intended to be incorporated under the Act, and it is quite 
possible that the Legislature intended to make the constitution 
of such a society more democratic than an ordinary limited 
company. One would expect to find something of the kind 
for example in a co-operative society, which, it will be 
remembered, is one of the types of industrial and provident 
society which is to be allowed to continue as such under the 
Prevention of Frauds (Investments) Act. 

There is, however, a peculiar feature of the Act in that 
s. 10 (1) provides that the rules of a society registered under 
the Act shall contain provisions in respect of the several 
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matters mentioned in the second schedule to the Act, and 
one of the matters contained in that schedule is “ scale and 
right of voting.” 

This can only mean that some members may have different 
rights of voting from other members, and if that is permitted 
by the Act at all it would appear probable that provision 
would be made for members to have the same rights of voting 
on special resolutions as they have on ordinary resolutions. 

Any such right, however, appears to be in conflict with 
s. 51, which refers only to a majority of not less than three- 
fourths of such members as may have voted, and the position, 
therefore, seems to be that though members of a society may 
prescribe any scale of voting they please for ordinary 
resolutions, that scale will not apply where the society has 
by statute to pass a special resolution. 

Special resolutions are required to convert a society into 
a company and to authorise an amalgamation or a transfer 
of a society’s engagements, i.e., proceedings which bring the 
society as a society to an end, and some support is lent to 
the view that on such a resolution each member has only 
one vote by s. 58, which provides that a registered society 
may be dissolved by the consent of three-fourths of the members 
testified by their signatures to an instrument of dissolution. 








A Conveyancer’s Diary. 


Ir frequently happens that purchasers of plots of land, part 
of an estate being laid out for building 
purposes, are granted rights of way over all 
roads already made or to be made upon the 
estate and the question which I propose to 
consider is how far the grant so far as regards 
roads to be made in the future are valid. 

Generally, before 1926 there is no doubt that grants of all 
easements to take effect in futuro were invalid unless so 
limited as necessarily to arise within the period allowed by the 
rule against’ perpetuities. There were, however, as we shall 
see, some doubts as to the application of the rule to certain 
classes of easements, the most important perhaps of which 
were easements of rights to enter upon land and to work and 
carry away minerals. But the general rule was as I have 
stated it. 

In London and South Western Rly. v. Gomm (1882), 20 Ch. D. 
562, the facts were that by a deed dated in 1865 which recited 
that the plaintiff company was seised in fee simple of certain 
land which was no longer required for the purposes of their 
railway, the company conveyed the land to G.P. in fee and 
(+.P. covenanted with the company that he, his heirs or assigns, 
would at any time thereafter whenever the land might be 
required for the railway or works of the company and 
whenever thereafter requested by the company on a 
six calendar months’ notice and upon receiving £100 reconvey 
the land to the company. 

It was held by the Court of Appeal, inter alia, that the 
covenant gave to the company an executory interest in the 
land to arise on an event which might occur after the period 
allowed by the rules as to remoteness and was invalid on that 
ground. 

In Smith v. Colbourne [1914] 2 Ch. 533 a purchaser of land with 
buildings upon it took objection to the title, on the ground 
that there was an agreement that an adjoining owner might 
enter and build up the windows overlooking his property 
in default of the owner of the buildings doing so. It was 
held by the Court of Appeal that the agreement was a mere 
revocable licence and did not give the ‘adjoining owner any 
interest in the land, but that if it did such an interest would be 
void for perpetuity. 

On the other hand, in Ardley v. St. Paneras Guardians 
(1870), 39 L.J. Ch. 871, it was held that a grant of a right 
of way, to take effect in substitution for an existing right of 


Easements of 

Rights of Way 
Commencing at 
a Future Date. 





way which might cease on the happening of an event which 
might occur at some undefined future date, was valid. 

It appears from these authorities that before 1926 easements 
granted to take effect in futuro must, to be valid, arise within 
the perpetuity period. Ardley v. St. Pancras Guardians 
cannot, I think, be regarded as an authority to the contrary 
except in cases where the facts are the same and the grant 
is of an easement to take the place of a similar easement 
which might cease. 

As I have said, however, there were some doubts as to certain 
easements. For example, grants of rights to enter and work 
and take minerals. It could often be in such cases that the 
actual working of some parts of the minerals would not be 
convenient or even possible until other parts had been worked 
out. 

The L.P.A., 1925, s. 162, subs. (1), was enacted to put an end 
to such doubts, but, as will be seen, there is no provision with 
regard to rights of way. 

The subsection commences— 

‘ For removing all doubts it is hereby declared that the 
rule of law relating to perpetuities does not apply and shall 
be deemed never to have applied . . .” 

Clause (a) applies to a power to distrain or take possession of 
land by way of indemnity against a rent. 

Clause (b) is concerned with a rent-charge created only 
as an indemnity against another rent-charge although only 
payable upon breach of a condition. 

Clause (e) refers to a power to retain or withhold payment of 
any instalment of a rent-charge as an indemnity against 
another rent-charge. 

Clause (d) reads as follows :-— 

‘To any grant, exception or reservation of any right 
of or entry on, or user of, the surface of land or of any 
easements, rights or privileges over or under land for the 
purposes of — 

(i) winning, working, inspecting, measuring, converting, 
manufacturing, carrying away and disposing of mines and 
minerals ; 

(ii) inspecting, grubbing up, felling and carrying away 
timber and other trees and the tops and lops thereof ; 

(iii) executing repairs, alterations or additions to any 
of the adjoining | land or the buildings or erections thereon ; 

(iv) constructing, laying down, altering, repairing, 
cleansing and maintaining sewers, watercourses, cesspools, 
gutters, drains, waterpipes, gaspipes, electric wires or 

cables or other like works.” 

By subs. (2) it is enacted that the section applies to 
instruments coming into operation before or after the 
commencement of the Act. 

The result is, in brief, that grants of easements or rights 
for the purpose of working mines and minerals or of felling and 
carrying away timber or of executing repairs to adjoiring 
property or of constructing or repairing drains, sewers, pipes 
and other like works are valid although offending against the 
perpetuity rule. But the subsection does not apply to 
an easement of a right of way except as incidental to the 
purposes named. I do not see why a grant of an easement of 
a right of way or entry for those purposes should be valid, 
although offending against the rule, whilst an easement of a 
right of way for other purposes should not be so protected. 

It has been suggested that, as a matter of construction, 
the words “ for the purpose of ” do not govern the whole of 
sub-cl. (d) and do not control the commencing words, * any 
grant, exception or reservation of any right of entry or 
user of the surface of land or of any easements, rights or 
privileges over or under land.” I cannot see how such a 
construction is possible. The words “for the purpose of” 
clearly limit the preceding words of the sub-clause. 

That being so, a grant of an easement of a right of way 
to commence in futuro must be created so as necessarily to 
take effect within the perpetuity period. In many instances 
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that is not done. There must be innumerable cases where 
grants of rights of way over roads to be constructed on an 
estate are not so limited and are consequently void. 


A further matter for consideration is what is the nature of 


an easement of a right of way granted to take effect in 
futuro ? , 

Under s. 1 (2) of the L.P.A., 1925, the only interests or 
charges in or over land which are capable of subsisting or 
being conveyed or created at law are : 

(a) An easement, right or privilege in or over land for 
an interest equivalent to an estate in fee simple in possession 
or a term of years absolute. 

I need not state the other interests mentioned. 

It is plain that a right of way to commence at a future 
date does not come within sub-cl. (a) because it is not “ in 
possession.” 

Subsection (3) enacts that, “ All other estates, interests 
and charges in and over land take effect as equitable interests.” 

And subs. (8) provides that, Ystates, interests and 
charges in or over land which are not legal estates are in this 
Act referred to as * equitable easements ’.”’ 

It follows that such easements are within the L.C.A., 
1925, s. 10 (1) Class D (iii) which reads: ‘* Any easement 
right or privilege over or affecting land created or arising after 
the commencement of this Act and being merely an equitable 
interest (in this Act referred to as an ‘equitable easement ’).”” 

Consequently it is necessary that a grant of a right of way 
to commence at a future date must be registered as an 
equitable easement under Class D. 

The conclusion of my consideration of the matter then 
is that such easements must (1) be created so as necessarily 
to take effect within the perpetuity period, and (2) must be 
registered under the L.C.A., 1925, s. 10 (1) Class D. 

I had once to consider whether equitable easements com- 
mencing in futuro and not offending against the perpetuity 
rule were “~ overriding interests”’ within the meaning of 
s. 70 (1) of the L.R.A., 1925. I think not, for such easements 
cannot be said to * be for the time being subsisting in reference” 
to the registered land. 





Landlord and Tenant Notebook. 


DistREsS may be levied by the landlord himself or by a 
certificated bailiff, who may be authorised 





Landlord’s by the landlord himself or by an agent 
Liability for authorised by the landlord. Responsibility 
Wrongful for illegal, irregular and excessive distress, 
Distress. when a bailiff is employed, is governed by 


the law of agency: but the application of 
the established principles is not always easy in these cases. 
The peculiar nature of the remedy, and the differences between 
the three offences, may make it difficult for an aggrieved 
party to decide whom to sue. 

Generally speaking, a landlord is not liable for illegal 
distress if his instructions are clear and he is careful not to 
ratify the illegal act. In Lewis v. Read (1845), 13 M. & W. 
834, a stranger sued bailiffs and landlord for trover. The 
bailiffs had been instructed by the landlord’s general agent, 
who told them not to take anything outside the demised 
premises. They levied on some sheep: on the way to the 
pound these animals were joined by others of their kind, 
after the manner of their kind, coming from premises 
of which the defaulter had been, but was no longer, tenant. 
The bailiffs sold the lot and handed the proceeds to the 
At the trial the jury were not asked to find 


general agent. 
They 


whether the agent had been aware of the illegalities. 


found for the plaintiff, but a new trial was ordered as regards 
the second batch of sheep because, while there had been 
evidence of ratification to go to the jury, they had not 
considered it. 


5 





Likewise in Freeman v. Rosher (1849), 13 Q.B. 780, when a 
bailiff whose zeal exceeded his knowledge of the law took a 
shed to pieces and sold them, and the landlord received the 
proceeds innocently but without making inquiries, Patterson, 
J., held that the position was as follows: the warrant gave 
authority to distrain, but did not extend to authorising the 
removal of a fixture: while the receipt of the money was not 
in itself evidence of ratification with knowledge. 

The judgment of Bramwell, B., in Bennett v. Bayes (1560), 
5 H. & N. 391, also expounds the application of the general 
principles. The facts were that property in the north was 
owned by a landlord resident in London, and managed on 
her behalf by a firm of decorators. Rent being in arrear, they 
signed a distress warrant on her behalf. The bailiff failed to 
effect an entry, and later the same day a friend of the tenant 
called on the decorators and tendered the rent ; they refused 
it, saying the matter was now in the broker’s hands. Three 
days later the plaintiff tendered the money to the broker, 
who refused it because it included nothing for his costs. 
He then succeeded in levying distress. Four days later 
the plaintiff paid the broker the rent and £36 costs. He sued 
the decorators and the broker, not joining the landlord. 
The decorators pleaded that they were not responsible for the 
broker’s lapses. The learned judge described the position in 
this way: “ If there had been nothing more than the signing 
of the warrant we should have continued to entertain great 
doubt whether they would have been liable. It is clear that 
a messenger who delivers a letter containing a warrant of 
distress, not knowing the contents of the letter, is not 
responsible, and I cannot help thinking that if a servant was 
sent with this message to a broker, “ My master desires you to 
distrain for rent due to him,’ the servant would not be liable 
as a person ordering or committing a trespass,” and his 
lordship referred to “ Story on Agency,” proceeding : “ and 
the matter is not purely one of law, but also of fact, and on 
of all the circumstances we think that the 


B and P [the decorators] were more than mere 


examination 
defendants 
transmitters of authority from one person to another, and 
that they themselves were actually ordering the distress to be 
made.” 

When the Lodgers’ Goods Protection Act, 1871, had been 
passed, it was argued, in Page v. Vallis (1903), 19 T.L.R. 393, 
and Lowe v. Dorling & Son [1905] 2 K.B. 501 ; [1906] 2 K.B. 
772, (.A., that the peculiar wording of s. 2 excused bailiffs 
who flouted the statutory declaration from civil proceedings. 
The contention was that as that section, after making both 
landlord and bailiff guilty of illegal distress and giving the 
aggrieved person a police court remedy, went on to say “ and 
the superior landlord shall also be liable to an action at law 
at the suit of the lodger, in which action the truth of the 
declaration and inventory may likewise be inquired into,” 
without mentioning the bailiff, the latter could not be sued. 
In the earlier case Darling, J., agreed with this view: in 
Lowe v. Dorling & Son a Divisional Court rejected it, and the 
Court of Appeal upheld the court below, Collins, M.R., 
dissenting. The section does, indeed, as Fletcher Moulton, 
L.J., observed, give rise to considerable difficulty of inter- 
pretation, and its drafting leaves much to be desired ; but this 
did not prevent those responsible from using precisely the 
same wording for s. 2 of the Law of Distress Amendment 
Act, 1908. 

Before leaving the question of illegal distress, mention 
should be made of Serjeant v. Nash, Field & Co. [1903] 
2 K.B. 304, C.A., because, while not mainly concerned with 
the matter of principal and agent, it shows that in certain 
circumstances solicitors may render themselves liable. The 
substantial questions were, whether the plaintiff's title as 
sub-tenant had been determined when his superior landlord 
issued a writ for possession (on the ground of unauthorised 
alienation) with the consequence that the distress subsequently 
levied on behalf of his immediate landlord was illegal, and 
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INTERESTING... 


to the discriminating investor is 
the news that restrictions on investment in the 
Abbey Road Building Society can now be relaxed. 
The Society’s policy of financing only the best 
type of mortgage business has been so successful 


that the following wider opportunities are now 


available :— 


@ Sums up to £1,000 can be 
invested in share accounts 
where the yield is 34% net and 
free of liability to Income Tax. 


@ Sums up to £5,000 can be 
invested upon Deposit (at three 
months’ notice) to bear the 
yield of 23%, net. 


@ No investor in the Abbey 
Road Building Society has 
ever lost a penny of his capital 
—a {1 at the Abbey Road is 
always worth 20/- plus accrued 
interest. 


ABBEY ROAD 


LONDON’S LARGEST BUILDING SOCIETY 


Assets £52,000,000 Reserves {2,650,000 
Applications and enquiries to be addressed to the Managing Director 
ABBEY ROAD BUILDING SOCIETY 
Abbey House, Baker Street, London, N.W.1 
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LEGACIES 
& BEQUESTS 


HE need of ex-servicemen, including the disabled, and their dependants, 

and the care of those left — by men who fell in action, are an ever 
present and recurring charge on the Legion. Its work in these directions is 
dependent upon the sale of Po 


— -a slender support for so great a work 
that must go on indefinitely. very year since the inception of the Fund 


the expenditure has increased and it is vitally necessary that the Fund 
should be strengthened and fortified against any possible diminution of 
income in the future by means of Legacies and Bequests 
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APPEAL FUND 


Full particulars and Forms of Bequest can be obtained from 
the Organising Secretary 
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Fees for Hire of Rooms for Meetings, 
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For 100 persons, not exceeding two hours £2 2 0 
For 200 persons, not exceeding two hours £3 3 0 
For 300 persons, not exceeding two hours £4 4 0 
For each subsequent hour £1 1 0 
COUNCIL CHAMBER (Private Meetings only). 
For 35 persons at tables, not exceeding 
two hours ; £1 Il 6 
For each subsequent leer £0 10 6 
COMMITTEE ROOM (Private Meetings only). 
For 20 persons at tables, not exceeding 
two hours : 1 0 
For each subsequent heir £0 10 6 
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whether he had by conduct estopped himself from making 
that assertion. These were answered in his favour. The 
mesne landlord at the relevant time was a receiver appointed 
hy mortgagees of the mesne term, one of these mortgagees 
being a member of the firm of solicitors who, the statement 
of facts says, “ had co-operated with” the receiver. The 
judgment against them was upheld because, according to 
Mathew, L.J., “there was abundant evidence that the 
distress was put in at the request of the solicitors to the 
mortgagees. 

In cases of excessive distress and irregular distress, it 
is difficult to see how a landlord can escape liability. In 
Haseler v. Lemoyne (1858), 28 L.J.C.P. 103, the brokers 
were put in by the landlord’s agent. They sold the 
plaintiff's goods without complying with the statutory 
requirements as to notice and inventory. He sued them and 
the landlord (the agent was not joined). Cockburn, C.J., 
said in the course of the argument, and subsequently adopted 
as part of his judgment: “If you employ a person to do a 
certain act, you authorise him to do all that is requisite for 
completing such act. Where I send a man to distrain, and 
he distrains something else than I sent him to distrain, I 
am not liable : but if he does distrain on the things I authorised 
him to distrain, it is then my business to see that he does what 
is requisite to make it a good distress of such things; and if I 
do not see to it myself, I am answerable for any irregularity 
he may commit.” 

I think that this judgment would cover excessive distress, 


for I take it that when the learned Chief Justice spoke of 


distraining “ something else than I sent him to distrain,” he 
had in mind such matters as the sheep in Lewis v. Read, 
supra, and the shed in Freeman v. Rosher, supra, and was not 
thinking of cases in which bailiffs seize more than is reasonably 
necessary to satisfy the demand. But should this surmise 
he incorrect, the point was indirectly but conclusively settled 
hy Megson v. Mapleton (1884), 49 L.T. 744, an action brought 
by a landlord against the bailiff he had employed and who had 
been guilty of excessive distress. The tenant had applied 
to the plaintiff for damages, and the plaintiff was held rightly 
to have met the claim, and to have his remedy over 
against the defendant: this position is, of course, incon- 
sistent with a proposition that a landlord is not liable for 
excessive distress though not specifically authorised. It 
may be, of course, that when excessive distress is due not to 
under-valuation of chattels seized but to levying for more 
than the landlord has stated to be due, then the bailiff alone 
would be liable. 








Our County Court Letter. 
DISPUTED DELIVERIES OF GOODS. 
THE above subject has been considered in two recent cases. 
In Cross Bone Manure and Lime Co., Ltd. v. Dixon and 
Gallagher, at Bridlington County Court, the claim was for 
£69 7s. 2d. as the price of some artificial manure. The 
latter was ordered by the first defendant in September, 1936, 
for spring delivery. The order was taken by two repre- 
sentatives of the plaintiffs, and on the 19th March, 1937, 
the manure was taken by the second defendant (a haulage 
contractor) for delivery to the first defendant’s farm. A 
receipt for the goods was given to the plaintiffs by the second 
defendant, but the first defendant subsequently denied having 
received the manure. In January, 1939, the plaintiffs pressed 
for payment, and it then transpired that the delivery receipts 
(alleged to have been given by the first defendant to the 
second defendant) were not signed. The second defendant’s 
evidence was that on the 17th March, 1937, he had collected 
the manure from the plaintiffs in two lots of fifty-four bags 
each. These were duly delivered at the farm of the first 
defendant. On the first delivery the delivery receipt was 
given back to the second defendant in an envelope, and it 





was not until he arrived home that he discovered the receipt 
was not signed. The second lot was delivered when everyone 
from the first defendant’s farm was away at a wedding or 
a funeral, and the receipt for that consignment also remained 
unsigned. At the conclusion of this evidence the first 
defendant did not further contest his liability for the amount 
claimed. His Honour Judge Sir Reginald Mitchell Banks, 
K.C., gave judgment for the second defendant against the 
plaintiffs, with costs, and for the plaintiffs against the first 
defendant, with costs, including those payable to the second 
defendant. 

In Isaac Cundey & Sons v. Alfa-Laval Co., Ltd., at Alfreton 
County Court, the claim was for £12 17s. 8d., being the value 
of twenty-eight drums of oil returned to the defendants. 
The plaintiffs’ case was that the drums were dispatched 
through a firm of haulage contractors, but admittedly the 
delivery note, signed on behalf of the defendants, could not 
be found. Instead, the evidence of the lorry driver was 
tendered, whose testimony was that on the 14th March, 1938, 
he had duly delivered the drums, and had taken a signature 
from one of the defendants’ chemical workers. The recipient 
was subsequently identified by the lorry driver in August, 
1938. The defence was a denial that any drums had _ been 
delivered, and the evidence of the man who was alleged to 
have received them was that he had never seen the lorry 
driver before August, 1938, and had not signed a delivery 
note for twenty-eight drums. Evidence in corroboration 
was given by two of the defendants’ staff, who stated that 
there was no record of any such delivery. His Honour 
Judge Longman gave judgment for the plaintiffs with costs. 

THE QUALITY OF PERSIAN CARPETS. 

In Garmirian v. Jones, recently heard at Wellingborough 
County Court, the claim was for £13 as the amount due on 
a dishonoured cheque. The plaintiff traded as Gregory & Co., 
carpet dealers and importers, and his manager’s evidence was 
that a customer of the firm had given them an order for carpets, 
accompanied by the defendant’s cheque. This was paid in, 
as the fact that it was post-dated was overlooked. The 
defendant’s case was that the man, described by the plaintiff 
as a customer, had represented himself as a ship’s steward. 
Being desirous of selling some Persian carpets, before rejoining 
his ship, he was offering them at the reduced price of £15 
instead of £20 each. The defendant paid £2 in cash for a 
carpet, and the balance by post-dated cheque. As this was 
presented before it was due, the defendant stopped payment. 
Having been informed also that the carpets were rubbish, 
the defendant ignored three letters from the plaihtiff’s solicitors, 
as he had done business only with the man who sold him 
the carpet. His Honour Judge Galbraith, K.C., gave 
judgment for the plaintiff for £9 and costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
DEPENDENCY OF WIDOW. 

In Middleton v. W. & J. Simons, Lid., at Nottingham County 
Court, the applicant’s case was that she was aged sixty, and 
had been wholly dependent upon her deceased husband, who 
had died as the result of an accident in August, 1938. His 
average weekly earnings were £3 12s. 4d. and he allowed the 
applicant 36s. The deceased also paid the mortgage interest, 
rates, electricity, fire insurance and coal, also the cost of the 
applicant’s annual holiday. The applicant was therefore 
entitled to the maximum of £300. The respondents con- 
tended that the applicant was only partially dependent upon 
the deceased, as she had a son living at home who contributed 
£1 a week to the household expenses. A fair sum would 
therefore be £130. His Honour Judge Hildyard, K.C., 
observed that the applicant had the widow’s pension, but 
she might have to support herself for the rest of her life, 


‘ e.g., ten or twenty years, Her chances of re-marriage were 
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less than those of a young widow, and an award was 
accordingly made of £300, with costs. 


DERMATITIS AND INSANITY. 


In Wilkinson v. Stewart & Lloyds, Lid., at Kettering County 
Court, the applicant’s case was that her husband (who was 
in a mental institution) had contracted dermatitis while 
working as a labourer at the respondents’ coke ovens at 
Corby. Subsequently he was certified, and removed to the 
institution—the mental incapacity being due to the dermatitis. 
The respondents’ case was that there was no connection 
between the two maladies, and that the dermatitis had not 
arisen out of his employment. The latter consisted of steel 
chipping, and did not involve working in dust or liquid, 
which was a condition precedent to liability for dermatitis. 
His Honour Judge Galbraith, K.C., held that the applicant 
had proved her case with regard to the dermatitis, but not 
with regard to the insanity. An award was made of 30s. a 
week as from August, 1938, until the cessation of the 
dermatitis. 


LUMP SUM FOR IMPAIRED GRIP. 


In Butler vy. Salop Timber Co. at Shrewsbury County Court, 
the applicant had suffered an accident to his left hand, 
resulting in an impaired grip. In October, 1938, an award 
had been made of 8s. 6d. a week. The respondents had 
subsequently offered the applicant work (which was still 
available), but the applicant had not attempted it, as his 
grip would have prevented him from doing the work offered. 
An agreement had been reached, however, for the payment 
of £45 and £10 costs to the applicant, the respondents to 
ferego the costs (£30) which they had incurred in respect of 
the previous hearing. His Honour Judge Samuel, K.C., 
ordered the agreement to be recorded and the amount to be 
paid into court. 


OPERATION FOR NYSTAGMUS. 


In Gummer v. Glenavon Colliery Co., Lid., at Bridgend County 
Court, the applicant’s case was that he had contracted miners’ 
nystagmus in 1923 and received full compensation for forty- 
four weeks. A subsequent operation for cataract on the left 
eye was successful, but an operation on the right eye had not 
been successful. The doctor who had performed the operation 
had since died, but his notes stated that “ the iris fell in front 
of the knife while an incision was made, and the non-success 
of the operation was probably due to a prolapse and possible 
infection of the eye.” This did not imply that the knife had 
slipped, and the applicant’s condition now unfitted him for 
work underground. The respondents’ case was that the 
applicant’s incapacity was not due to anything arising out 
of his employment, but to the fact that the surgeon’s knife 
had slipped. A nystagmus subject was unfavourable for an 
operation, as the oscillation of the eyes made an accurate 
operation difficult. Intolerance of light and the movement 
of the eyelids tended to cause a “ squeezing’? movement, 
more or less involuntary, which was undesirable during an 
operation. The patient was also unable to get the necessary 
rest and quiet to enable him to recover. His Honour Judge 
Clark Williams, K.C., observed that the doctor’s notes could 
be interpreted not so much as a slip on the part of the 
operator, but that the knife took an unintended course owing 
to the unsteadiness of the eyes—not the knife slipping against 
the eye, but the eye slipping against the knife. An award 
was made of 17s. 6d.a week. It is to be noted that in Shirt 
v. Calico Printers’ Association [1909] 2 K.B. 51, a death under 
an anesthetic, administered to perform a reasonable operation, 
was held to have resulted from the injury. The test is whether 
the step taken to obviate the consequences of the accident, 
and to make the man able-bodied, was reasonable in the 
circumstances, 





Practice Notes. 
DECISIONS UNDER EVIDENCE ACT, 1938. 


THREE interesting decisions have recently been given under 
the Evidence Act, 1938: (1) Infields, Lid. v. P. Rosen and 
Sons (1939), 55 T.L.R. 377 ; 83 Sox. J. 176, per Simonds, J. ; 
(2) Bullock v. Borrett and Another, 55 T.L.R. 408; 83 Sox. J. 
278, per Finlay, L.J. (sitting as an additional judge) ; 
(3) Robinson v, Stern, 55 T.L.R. 708; 83 So. J. 377 (Court 
of Appeal: Scott, Clauson, Goddard, L.JJ.). 

Section 1 (1) provides :-— 

“In any civil proceedings where direct oral evidence of a 
fact would be admissible, any statement made by a person 
in a document and tending to establish that fact shall, on 
production of the original document, be admissible as 
evidence of the fact if the following conditions are 
satisfied .. .” 

Two conditions are laid down: (i) the maker of the statement 
must either have had “ personal knowledge” of the matters 
in the statement, or, where the document is part of a 
* continuous record,” have made the statement (so far as it 
was not within his personal knowledge), in performance of 
a duty to record information supplied to him by a person 
who had, or was reasonably supposed to have, personal 
knowledge ; (ii) the maker of the statement must be called. 
But this condition need not be satisfied if he is dead, or unfit 
to attend, or if he is beyond the seas, and his attendance is 
not “‘ reasonably practicable,” or if after reasonable efforts he 
cannot be found. 

By s. 1 (2) the court may, in civil proceedings, if “undue 
delay or expense” would otherwise be caused, admit a 
statement mentioned in s. 1 (1), although the maker is 
available but is not called, or although the original document 
is not produced, if a certified true copy be produced. 
Section 1 (5) gives the court power to draw any reasonable 
inference from the form or contents of the document, or from 
any other circumstances, for the purpose of deciding whether 
it is admissible under s. 1 (1). 

1. In Infields, Ltd. v. P. Rosen and Sons the company 
claimed an injunction to restrain the defendants from 
infringing their registered design in a spring clip for the 
purpose of fastening cloaks. The defendants admitted 
manufacturing the infringing article, but said that the design 
was not new and original and that such an article was on sale 
before the date of registration. They alleged that a similar 
spring clip had been made by a firm called Karl Veith in 
Germany ; Hans Veith, attended in court but was not called. 
Counsel for the plaintiffs proposed to put in a statutory 
declaration made by Emma Veith, a partner, now in Germany. 

Simonds, J., held that although the statement was “ within 
the purview of the Act,” it was a class of document to which 
the section was “not primarily intended to apply.” The 
court must be “ exceedingly careful” in admitting such a 
document. The lady was available for examination and 
cross-examination upon letters of request. The plaintiffs 
had not informed the defendants that they proposed to put 
in this evidence. Again, suggestions had been made to examine 
Emma Veith and another partner, but had not been proceeded 
with. Moreover, there was an “ acute controversy of fact,” 
viz.: whether the firm of Veith did manufacture such a clip. 
Further, it could not be right that there should be tendered 
to the court the evidence of one partner who was abroad and 
could not be cross-examined, while another partner was in 
court, who could be examined and cross-examined. 

“The evidence of a man who can be seen and on whose 
demeanour I can form an opinion and who can be cross- 
examined,” was preferable to the evidence of a woman 
“ the circumstances of whom I know nothing but who makes 
a declaration on which she cannot be cross-examined ” 
(at p. 378). 
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W... CONSIDERING 


CHARITABLE BEQUESTS 


will you generously think of our ex-Service 
men, so many of whom gallantly defended 
our Empire and sacrificed their limbs and 
health in so doing. A legacy to this Society 
will be most valuable in assisting the work of 
relief amongst the thousands of war-disabled 
and necessitous who are still with us. 


A Form of Bequest will gladly be sent on 
application to the Hon. Treasurer, Admiral of 
the Fleet Sir Rocer Keyes, Bt., G.c.B., K.C.V.O., 
C.M.G., D.S.O., M.P., at the address below. 
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WEATHER PROTECTION 


HE one safeguard against any tricks the 
weather may play is to take The Burberry 
with you. 
It gives complete protection no matter whether 
it rains or sleets, and, more than that, 
should the days be cold and ‘blustery.’ The 
Burberry reveals itself as an ideal topcoat of 
comforting warmth. Again, with its self- 
ventilating qualities, mild or even close spells 
are met with air-free consistency. 
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The Burberry, The World’s Best Weather- 
One of the World’s Best Overcoats. 
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Simonds, J., accordingly, in the exercise of his discretion 
under s. 1 (2), proposed to admit the statement. Condition (iv) 
was not satisfied. Nor was it proved that the attendance of 
the witness was * not reasonably practicable,” or that ‘* undue 
delay or expense ’’ would otherwise have been caused. 

Would it not have been possible—as the subsequent 
decision in Robinson vy. Stern (83 Sou. J. 377) indicates 
to exclude the statement on another ground? It appears 
to have been made, said Simonds, J., ‘ expressly for the 
purpose of its being given in evidence in this suit ” (at p. 377). 

Now s. | (3) states in terms: 

* Nothing in this section shall render admissible as 
evidence any statement made by a person interested at 
a time when proceedings were pending or anticipated 
involving a dispute as to any fact which the statement 
might tend to establish.” 

2. In Bullock v. Borrett and Another, the plaintiff sued the 
defendants for personal injuries occasioned by the alleged 
negligence of the defendants. It was sought to put in as 
evidence two * statements ’’ made by an independent witness, 
a motor-cyclist who had since died. The first was a statement 
made to a police officer on the day after the accident, written 
down by him and signed by the witness. The second was 
evidence against the first defendant for driving without due 
care and attention, given by the witness on oath before the 
magistrates and recorded by the magistrates’ clerk. Each 
document was produced by the person recording it. 

sy s. 1 (4) of the Evidence Act, 1938— 

“For the purposes of this section, a statement in a 
document shall not be deemed to have been made by a 
person unless the document or the material part thereof 
was written, made or produced by him with his own hand, 
or was signed or initialled by him or otherwise recognised 
by him in writing as one for the accuracy of which he is 
responsible.” 

Finlay, L.J., admitted the statement given by the deceased 
to the police officer, under s. I (1) (a); the deceased was the 
‘maker ” of the statement, who had “ personal knowledge ”’ 
of the contents ; under the proviso, the condition that he be 
called as a witness was dispensed with, by reason of his death. 

The second statement, viz., the evidence given by the 
deceased before the magistrates, recorded and signed, was 
also admitted, the first defendant waiving his objection. 
Finlay, L.J., thought that the statement was admissible 
under s. | (1) (6) and (4); the document was part of a 
“continuous record,” and the magistrates’ clerk made the 
statement in performance of a duty to record information 
supplied to him by the deceased, who had personal knowledge 
of the matters. Under s. 1 (4) he was “ the maker” of the 
document ; it was written by his own hand. 

3. In Robinson v. Stern, a child of seven was injured by 
the defendant’s motor car. Immediately after the accident 
the defendant, on the suggestion of the police, made a state- 
ment at the local police station, on an ordinary police form. 
The form contained a printed formula that a caution had 
heen administered and was followed by a statement from 
the defendant describing the accident and blaming the boy. 
He duly signed the statement, which was witnessed. Croom- 
Johnson, J., admitted the statement, and relying upon it 
“to a not ineonsiderable extent,” gave judgment for the 
defendant. The plaintiff appealed. Did the statement come 
within the s. L (3) as being one ** made by a person interested 
at a time when proceedings were pending or anticipated 
involving a dispute as to any fact which the statement might 
tend to establish’? If so, it was inadmissible. 

The defendant was obviously “ a person interested ” ; pro- 
ceedings were not “ pending”’; were they “ anticipated ” ? 
Yes, said the Court of Appeal: the statement was accordingly 
inadmissible and the court ordered a new trial. 

The word “ anticipated’ may be construed to include 
“likely,” said Scott, L.J., but even on the literal construction 





the defendant, from the nature of the statement, must have 
‘anticipated ” proceedings. It may be true, as Clauson, 
L.J., said, that at the moment when the defendant went to the 
police station her thoughts were rather of ‘ distress at the 
whole occurrence” than of the possibility of proceedings. 
But when she got to the station the statement she made could 
not have been made by anybody who had not * present to her 
mind the possibility, at least, of proceedings of some 
character.” 

Goddard, L.J., made some valuable observations upon the 
meaning of the subsection (at pp. 710, 711). At common 
law, written statements were admissible principally in cases 
relating to pedigree and to title ; but they were not admissible 
if at the time or before the statement was made, there was a 
lis mota, and the party’s mind, accordingly, did not * stand 
in an even position, without any temptation to exceed or fall 
short of the truth ’’—to use the words cited from Lord Eldon 
in Whitelocke v. Baker (1807), 13 Ves. 510, 514. When a 
person goes to the police station and a caution is administered 
in the form approved by the “ Judge’s Rules,” how can his 
mind stand “ in an even position” ? The “ natural tendency,” 
the * very object ” of the caution is to say nothing to incrim 
inate himself. An * anticipated ” proceeding does not mean 
an immediate or a threatened proceeding: Butler v. 
Mountgarrett (1859), 7 H.L.C. 633. There is a growing practice 
at assizes to tender these statements in evidence, especially in 
“ running-down ” cases. “If this decision puts an end to 
that growing practice, I think that it will be a very good 
thing,” said the learned Lord Justice : this class of document 
was not really contemplated by the Act, nor did it assist 
in ascertaining the truth in an ordinary running-down 
action. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SoLictrors’ JOURNAL. | 
Repair of Highways. 

Sir,—In your issue of last week you have a note on the 
indictment preferred at the Kssex Assizes against the 
inhabitants of the Parish of Billericay for non-repair of a 
road. It was unfortunate from the legal point of view that 
the jury found that the road was not a public highway 
before the coming into force of the Highway Act, 1835. 

Can you, Mr. Editor, or can any of your readers, tell u 
the grounds on which Mr. Justice Macnaghten ruled that the 
indictment was in order? This form of procedure dates from 
the time when the unit responsible for repair was the parish 
and the repairs were carried out partly by direct labour of 
parishioners who possessed horses and vehicles and partly by 
rates levied on the parishioners. : 

The parish as such has, however, not been the unit hable 
for repair since the Local Government Act, 1894, which 
transferred all the rights and liabilities of the parish in respect 
of highways to urban and rural district councils. It is true 
that Billericay, being an urban district, the unit of area in 
respect of unclassified roads (which did not pass under the 
jurisdiction of county councils by the Local Government 
Act, 1929) is the same as it was before the 1894 Act. Surely, 
however, the proper authority to indict should now be the 
urban district council, a corporate body, instead of the 
inhabitants of the parish, who as such have no authority to 
levy a rate. 

If the jury had found that the road was a highway prior 
to 1835, would not the council have been entitled to say : 
“The verdict is not binding on us as if we as a council had 
been indicted we could have adduced rebutting evidence 
which might have altered the verdict.” 

26th June, 1939. ‘CLERK OF THE PEACE.” 
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To-day and Yesterday. 


LEGAL CALENDAR. 
26 June.—When it became apparent that the marriage 
of Lady Strathmore and Mr. Bowes was a failure 
and she started matrimonial proceedings against him, he 
took the law vigorously into his own hands. Bribing the 
constable whom she employed to guard her, he kidnapped 
her in her coach in Oxford Street, taking possession of her 
with a band of armed confederates. Her captor took her 
to Strathland Castle, in Durham, constantly beating her and 
threatening her with a pistol to make her sign a paper dis- 
continuing the legal proceedings. When the forces of law 
and order began to close in on him, he carried her off on 
horseback across the snowbound moors. There, ten days 
after the pursuit began, the officers of justice, aided by some 
countrymen, arrested him and rescued the lady. On the 
26th June, 1787, in the Court of King’s Bench, he was con- 
demned to three years’ imprisonment. Several of his 
confederates were likewise sentenced. 
27 June.—On the 27th June, 1752, there was a great 
fire in Lincoln’s Inn, which burnt out Nos. 10 
and 11 New Square. The gentlemen at No. 10 lost every- 
thing, books, papers, plate, furniture and clothes. Those 
in No. 11 were able to save something. One of the tenants 
had just bought a large estate and the title deeds perished. 
He also lost money and securities to the value of £30,000. 
Most of the watch were drunk or asleep at the time. 
28 JunE.—On the 28th June, 1858, Mr. Justice Coleridge, 
first lawyer of a great legal line, retired from 
the bench after twenty-three years. 
29 June.—In June, 1832, less than two years after the 
1830 Revolution had blown Louis Philippe 
on to the French throne, a serious Socialist rising threatened 
to blow him off again. After the street fighting was over, 
Paris looked like a city taken by storm. The line regiments 
alone had lost three hundred killed and wounded. Then, 
when all the fighting was over, the Government invoked a 
decree of Napoleon to declare a state of siege and, relying on 
its retrospective effect, tried and condemned several of the 
insurgents. But in spite of the excitement of the times, 
the judges remained impartial and on the 29th June, the 
Cour de Cassation held that the actions of the courts martial 
were illegal. Accordingly, the decree was rescinded and the 
ordinary course of law re-established. 
30 JunE.—On the 30th June, 1882, Charles Guiteau, 
Chicago lawyer and disappointed place-hunter, 
who had shot President Garfield (in a fit of “ inspiration,” 
he said) was hanged at Washington. His last act on the 
scaffold was to chant in a doleful style some “ verses ”’ which 
he said might be rendered effective if set to music, the idea 
being “‘that of a child babbling to his mama and papa.” 
They ended: “I saved my party and my land. Glory 
Hallelujah! But they have murdered me for it and that is 
the reason I am going to Lordy. Glory Hallelujah ! ” 
1 Juty.—On the Ist July, 1669, the Lincoln’s Inn Benchers, 
on intimation of some reflection on them, made 
publicly at the Bar of the King’s Bench in matters relating 
to Mr. George Lee, a barrister suspended by the Society for 
refusing to take up the office of Master of the Revels, ordered 
that three benchers were to attend the Chief Justice and 
acquaint him “ with the proceedings of this Bench against 
the said Mr. Lee and of his contemptuous words and carryage 
towards the Masters of the Bench and government of this 
House (to the ill example of others) and in order to assert 
the rights and priviledges of the Masters of the Bench.” 
2 Juty.—On the 2nd July, 1663, Mr. Greenfield, the 
Preacher of Lincoln’s Inn, attended the Council 
to resign on account of ill-health. ‘‘ The Masters of the Bench 


earnestly besought him not to do so, but on his persisting, | 





They also 


they very unwillingly accepted his resignation.” 
in parte of 


made him a generous gift “as an expressione 
theyre love and respectes towards him.” 


THE WeeEk’s PERSONALITY. 

When Mr. Justice Coleridge retired in 1858, at the age 
of sixty-seven, he had twenty-three years of judicial service 
behind him and seventeen years before him in which to 
enjoy the leisure of age. At his leave-taking of the Bar 
assembled in the Court of Queen’s Bench, he was deeply 
moved by the speech of the Attorney-General, and after his 
own reply, he walked hurriedly from the Court, quite overcome 
by emotion. Yet he had not, like so many successful lawyers, 
given his whole heart to his profession. It was said that 
before he had spoken for twenty minutes, one could tell that 
here was a man given to literary pursuits. Once he wrote : 
“T like my profession very much ; I feel a positive pleasure 
in the exercise of it, but I think it of so little consequence 
whether a man passes thirty years out of Eternity as a 
lawyer or a soldier, or whether he dies Lord Chancellor or a 
simple gentleman that if my own feelings were concerned 
alone, I should certainly think my wife’s health reasons 
enough for leaving London and either becoming a provincial 
or taking orders and a few pupils. There is nothing so likely 
or so to be dreaded in my profession as that it should absorb 
me more and more the older I get. ‘ Dying in harness,’ 
which some old judges talk of with so much delight, is some- 
thing shocking to me now.” He was an excellent judge, but 
he did not * die in harness.” 


BATTLE IN BLooMSBURY. 

In a recent article on the building of Bloomsbury, The 
Times recalled the ventures of Nicholas Barbon, builder, 
economist, politician and pioneer of fire insurance, who, 
having developed Red Lion Fields, turned his attention 
northwards. No mention was made of the battle with 
Gray’s Inn and its members into which his speculations led 
him. It was in June, 1684, that news reached them of his 
activities in their immediate neighbourhood. The result was 
that one evening after dinner the gentlemen of the Society 
carried a complaint to the Benchers, who appointed a deputa- 
tion to forbid the workmen to continue their operations. The 
emissaries, accompanied by fifty members in their gowns, 
received the submissive reply that the men would rather want 
work than offend them. On a later occasion, however, there 
was a pitched battle “ wherein several were shrewdly hurt.” 
Jeffreys, C.J., chose to blame the Benchers, telling them 
that if they could not govern their house he would send 
somebody that should dg it forthem. In the end he undertook 
a long drawn out arbitration between the parties, in which 
Barbon, by going ahead with his schemes, got the best of the 
bargain. At one point he offered the Inn to pull down its 
chapel and build a new one at his own expense in return for 


certain concessions. 


Less THAN A FARTHING. 

In a recent case Lord Hewart, dropping a hint to a jury 
on a question of damages, said: “ There is a coin—there 
are no split farthings yet—which sometimes juries select.” 
Actually there used to be half-farthings, and once when 
Mr. Justice Hawkins was asked what was the greatest amount 
of damages he had ever obtained in a nisi prius verdict, he 
replied: “Half a farthing,” adding that, as the issue of 
that particular coin was soon discontinued as useless, it became 
a rarity, and that if that amount of damages had been paid 
in specie and preserved, its value would have come to be 
more than equal to that of any verdict he had obtained. 





BINDING OF NUMBERS. 


Subscribers are reminded that the binding of the Journal, 
in the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 
cation to The Manager, 29/31, Breams Buildings, E.C.4. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers will be forwarded by post if a stamped 


addressed envelope is enclosed. 





Mortgage Interest—Income Tax. 

Q. 3645. We are acting for a mortgagee who has not 
received any interest for over seven years. The mortgage was 
made in 1902 and provided for interest to be paid half-yearly 
at 4 per cent. After the mortgage had been in existence for 
some years the original borrower verbally agreed to pay a 
clear rate of 4 per cent. and paid income tax thereon himself. 
The mortgagor has now died, and his personal representatives 
while agreeing to clear up the arrears of interest, have signified 
their intention of deducting income tax at the full rate for the 
whole of the seven years. Will you please advise— 

(1) On the facts before mentioned whether the mortgagee 
can claim the clear rate of 4 per cent.; and 

(2) In any event, whether the mortgagee in paying arrears 
of interest is allowed by law to deduct income tax for the whole 
of the seven years, or whether he can only deduct income tax 
for the current year. 

A. (1) The agreement to pay income tax is void on several 
grounds: First, there is no consideration shown ; secondly, 
the only permissible form of agreement would be one for a 
valuable consideration (if not by deed) that for the future, 
interest should be paid at such a rate as after deduction of tax 
at the standard rate would leave a net sum of equal to 4 per 
cent., and thirdly, since it concerns an interest in land it must 
be in writing. 

(2) Income tax can be deducted at the standard rates 
applicable when each instalment was due. Taylor v. Taylor 
(1937), 81 Sox. J. 587, is a somewhat analogous case. 


Appropriation in Satisfaction of Husband’s £1,000 Charge 
on Estate or Intestate WIFE. 

(J. 3646. An intestate dies leaving three children of age and 
husband. The gross value of the estate is considerably over 
£1,000. It is desired to appropriate certain industrial shares 
and government securities to the husband in part satisfaction 
of the £1,000 and interest due to him under s. 46 (1) of the 
Administration of Estates Act, 1925. Is appropriation 
applicable, and if so can such shares be transferred under the 
fixed duty of 10s. per transfer by the appropriate certificate (/), 
concerning the fixed duty on the strength of s. 41 of the 
Administration of Estates Act, 1925, or should ad valorem 
stamp duty be paid on the value of the shares at the date of 
transfers ? 

A. The right of appropriation is recognised by s. 48 (2) (a) 
of A. of E. A., 1925, but the Controller of Stamps has ruled 
that ad valorem duty is payable. This, of course, does not 
apply to such government stocks (e.g., War Loan) as are 
transferable free of stamp duty. 


Policy of Assurance in Favour of Wife. 

(). 3647. A client of ours (a married woman) died last year. 
One of the assets of her estate was a policy on the life of her 
husband, and expressed to be made payable to the wife or in 
the event of her prior death to her executors, administrators 
or assigns upon receipt and approval of proofs of the death 
of her husband. The husband has now died. He had no 
estate to which representation could be taken. The wife’s 
executors have applied to the insurance company for payment 
of the policy moneys. The insurance company refuse to make 
the payment until representation has been obtained to the 
husband’s estate, when payment will be made to his personal 








representatives. The company contends that the policy is 
subject to the Married Women’s Property Act, 1882, and that, 
by virtue of s. 11, the moneys can only be paid to the husband’s 
personal representatives as trustees for the wife’s executors. 
In support of their contention they refer us to Fleetwood’s Case. 
We have looked this up, but cannot see it has any bearing on 
the point at issue, as in that case there would have been, in 
the event of the husband surviving his wife, a resulting 
trust in his favour. We shall be glad to have your views 
with reference to any other case which may have a bearing on 
the matter. 

A. Until it is otherwise decided by the court we must 
express the opinion that the insurance company can refuse 
to pay anyone except the husband’s personal representatives. 
Section 11 of the M.P.A., 1882, expressly says that the 
personal representatives are to hold the policy as trustees. 
Moreover, in the absence of statutory right a third party for 
whose benefit the contract is made cannot sue on _ it. 
Tattersall v. Drysdale [1935] 2 K.B. 174, is an instance of 
statutory exception to the rule. 


Widow Administratrix and Heiress. 

Q. 3648. W was granted letters of administration to the 
estate of her husband, H, in 1918. The value of the estate 
was between £3,000 and £4,000 and included some real 
property. There is an only child of the marriage, a daughter, 
now twenty-three years old. W now seeks to mortgage a 
house which was part of H’s estate. The only deeds available 
are the conveyance of the house to H and the letters of 
administration. It seems to me that the daughter is entitled 
to the realty, subject to W’s right to dower, although there 
has been no assignment of dower by “ metes and bounds.” 

A. W, as administratrix, could only have mortgaged the 
realty for the purpose of administration. She must, however, 
have long ceased to be a mere administratrix and become a 
trustee. She can appoint two trustees (including herself) to 
hold the property on the trust applicable thereto by virtue 
of A.E.A., 1925. The persons appointed will be trustees for 
sale under s. 33 and can raise money by mortgage for 
authorised purposes, but, of course, not for W’s own use 
merely. The daughter is clearly entitled to the realty, subject 
to W’s right to dower, and there would seem to be no reason 
why W should not convey to the daughter, subject te the 
right to dower, and the two together can mortgage. 


Costs of Sale. 

Q. 3649. A testator by his will appointed two trustees and 
executors (who have proved the will) and devised all his real 
and personal estate to them upon trust to give effect as 
nearly as practicable to the instructions contained in the 
schedule to his will, inter alia, a certain property to be sold 
and the money arising therefrom to be invested and the income 
thereof to be paid to his wife for life, and after her death the 
capital and income thereof to go to his daughters in equal 
shares. The property has been sold, and the question arises 
whether the expenses of the sale and the solicitor’s scale 
charges for acting for the vendors should come out of the 
purchase money or the residuary estate. In the latter case 
the widow would derive income from investments representing 
the whole of the purchase money, but in the former case her 
income would not be nearly as much. From which source 
should these expenses be deducted ? 
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A. There appears to be no reason why the costs should not 
be charged against the fund created by the sale of the 
property. It is inequitable to charge the residuary estate 
with the costs of creating the fund out of which the life tenant 
of particular property is to benefit, and if such a course was 
to be adopted it is thought that the residuary legatees would 
have a legitimate source of complaint. It is true that the 
income from the trust fund will be diminished by the fact 
that the costs of creating the fund will be taken out of it, but 
one must assume that the testator had this in mind when he 
made his will. 

Suspensory Orders. 
practice of the London county 
controlled 


Y. 3650. The general 
courts, where possession is claimed against a 
tenant for non-payment of rent, is to make an order for 
possession, suspended on payment of the current rent and 
instalments, fixed by the judge, off a definite sum of arrears 
calculated to the rent day next preceding the day of hearing. 
It sometimes happens that the tenant pays off the sum of 
arrears, in respect of which the order for possession is 
suspended, and also the current rent, until some future time 
when he again falls into arrear. I shall be obliged by your 
opinion as to the proper procedure in this type of case, as the 
practice appears to vary in different courts, and your replies 
to the following questions : 

(1) How long does the suspended order remain in force ? 

(2) 
the suspended order, when the arrears, in respect of which 
it was suspended, have been paid off and subsequent rent is 
in arrears ? 

(3) Has a county court judge any jurisdiction to suspend 
an order on payment of current rent / 

(4) If a fresh summons is issued, can it be dismissed on the 
ground that there is already an order for possession in 
existence ¢ 

These are not hypothetical questions, but arise out of cases 
in which I have been concerned. 

A. (1) The suspended — order 
discharged or rescinded by the court under s. 
Increase of Rent, etc., Act, 1920. 

(2) Yes: during the currency of the order it can 
operative in respect of arrears accruing subsequent to its date. 

(3) Yes: the above section renders the decisions in Kelly 
v. White and Penn Gaskell v. Roberts {1920| W.N. 220 of 
doubtful authority. 

(4) Yes; fresh proceedings are unnecessary. 


force until 
5 (2) of the 


remains in 


he 


Counsel’s Fees. 


Q. 3651. We should be obliged if you would kindly inform 
us whether there is any liability between solicitor and counsel 
for payment of the latter’s fees when the solicitor has not 
received any amount from the lay-client. Also whether there 
is any liability should the lay-client make a payment to the 
solicitor on account without specifically mentioning counsel’s 
fees. Perhaps you would refer us to an authority on this 
point. 

A. Briefs are not marked by the solicitor as agent for the 
client, and the solicitor instructs counsel on his (the solicitor’s) 
own responsibility. There is no “liability” in the legal 
sense for payment of counsel’s fees, as the latter are irrecover- 
able at law. See In re le Brasseur & Oakley [1896] 2 Ch., 
at pp. 493 and 494. The Law Society consider, however, 
that a solicitor is personally liable for counsel’s fees, whether 
he has received the money or not. They are, therefore, 
prepared to consider complaints of counsel whose fees are 
in arrear. See ‘‘ Annual Statement of the General Council 
of the Bar,” 1931, p. 10. 


Payment in Sterling. 
Q. 3652. We shall be obliged if you will kindly give us 
information on the following point : In 1897, C, now deceased, 


Can a warrant for possession be issued in execution of 














| 
| 
| 
| 
| 
| 
| 
| 


effected a policy with a company which has since been pur- 
chased by an American company. In 1918, this policy was 
exchanged for the convenience of the American insurance 
company for a new paid-up policy expressed to be payable 
in Australia and in New York on the death of the 
deceased in ’ sterling.” At no time has the deceased been 
in Australia or New York, and such place of payment was 
for the sole convenience of the American insurance company. 
The American insurance company now contend that the 
policy moneys are payable in Australian currency, and not in 
English might be inferred from the word 
** sterling.” 

A. The contention of the insurance company is contrary 
to the principle laid down in De Bueger v. J. Ballantyne & Co., 
Lid. [1938] A.C. 452. Payment should therefore be made 
in English currency. 


issued 


currency, 


as 


Solicitors’ Right to Lien on repayment of Mortgage. 


(. 3655. We are acting for A, who mortgaged his house 
some years ago to B. A has now made the last repayment 
and we wrote to B’s solicitors asking for an appointment for 


us to redeem upoh payment of their costs. They inform us 
that our client A is indebted to them in respect of professional 
costs for work carried out on his behalf two or three years 
in the ) 
We maintain that upon payment of their costs in connection 
with the redemption of the mortgage we entitled to the 
title deeds and that any claim that they have for costs cannot 
affect the right of redemption. The solicitors state that as 
the mortgage and all interest has been paid and redemption 
has already taken place there can be no doubt that they have 
an effective lien on the deeds in respect of the costs due to 


ago connection with purchase of another property. 


are 


them and they ure not prepared to hand over these deeds 
until their costs have heen paid, We should be obliged to 
hear from you as to your opinion in this matter. 

A. It was held in Re Mosely (1867), 15 W.R. 975, that on 
repayment of a mortgage the mortgagee’s solicitor, in whose 
custody the deeds were, could not claim a veneral hen for 
costs of work previously done for the mortgagor. He could 
only claim for costs in relation to the mortgage. 


Settled Land 


CESSER OF SETTLEMENT WITH DEATH OF LIFE 


TENANT—GRANT ISSUED IN THE ESTATE OF THE TENAN' 
FOR Lire prior TO Re Bridgett and Hayes’ Contract, 
71 Sou. J. QLO—AMENDMENT OF GRANT. 


(J. 3654. R.S. died in 1898 and his will was proved shortly 
afterwards by his widow and C.E.W. and C.S., the executors 
and trustees named in Jt. By his will the deceased gave six 
houses unto and to the use of his trustees upon trust to let 
the same during the life of his wife and pay her the net rents, 
i wife he declared that his 

The widow died in April, 


and after the decease of his said 
trustees should sell the six houses. 
1927, and probate of her will was granted on Ist June, 1927, 
to F.S., sole executrix named in it (land vested in the 
widow, settled previously to her death and not by her will, 
being excepted from the grant). One of the trustees of 
R.S.’s will, G.S., survived the widow and died in 1929. No 
orant to the land settled by the will of R.S. has been taken out. 
F.S., the sole executrix of the widow, has recently died, and 
probate of her will has been granted to her executors. It 1s 
assumed that her executors can sell and conve Vv the six houses 


the 


without any further grant being obtained or the grant to the 
estate of the widow being amended. 

A. We do not think the sale can be effected until the erant 
has been amended. The 
Re Bridgett and Haye s’ Contract | 1928] Ch. 163: 
and (we gather) purports to exclude land vested in the deceased 


decision in 
Sot.. J. 910, 


issued hye fore t 


vTanit ne 
71 


which was settled previously to her death and not by her will 
whether if Ne ttled or wot notu thstay ding her death. 
The grant should be amended. the Probate Direction 


of the Senior Registrar of February, 1928. 


re mained 
see 
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THE P<O VICEROY OF INDIA | V ; Ss ‘ { 


—that ever-popular cruising liner is making two 
voyages South and one to Northern waters this year. 


Great improvements and enlargements have been ~ 
effected to the sports deck, and an outdoor swimming 4 
poo! has been added. The comfort and service for Canada and e , e A e 


—————which she is so justly famous maintain their high 
standard, so make reservation as soon as possible 
‘and let your 1939 holiday be the best you have had. = Holiday this year in North America. There is the Royal visit 


to Canada: the New York World’s Fair; the San Francisco 


AUG. &% Exposition—all events of world importance. Follow the Royal 
Norwegian fjords, Northern example and take a Canadian Tour. ACROSS CANADA 








Capitals. TOUR leaves end of July, returning by Queen Mary—45 days. 
alls Leith outward and homeward f . > . . ¥s oi ; 
= Se eek spelen areniants Fare from {£167 inclusive. See Niagara, the Canadian 
21 DAYS « FARES FROM 36 GNS. Rockies—Jasper, Lake Louise, Bantf—and the Pacific Coast. 





WORE 


LEITH TO LEITH 33 GNS., 





SHORT TOURS, July to September, 21-29 days, inclusive 
cost from £45, according to the duration and class. Several 
AUG. 26 return by R.M.S. ‘Queen Mary’ from New York. 
Azores, Las Palmas, Agadir, Lisbon. 
13 DAYS : FARES FROM 22 GNS. 


SEPT. 9 


Venice, Dalmatia, Egypt, Malta. 
23 DAYS : FARES FROM 39 GNS. 





Air-conditioned trains and famous Canadian National hotels 
wait to serve you. Ask for programme of tours for 1939. 


D ¥ < _— + eee. 7-19 Cockspur 
“ae : = ae Street, London, 


ee re yt S.W.1, or local 


: —\K 
FIRST CLASS CRUISES =v Se piano 
| ee ee SER PAULO EN en 


14 Cockspur St., $.W.1. 130 Leadenhall St., E.C.3. Australia House. W.C.2., or Agents 


SOUT! 























THE ROMANTIC TRADITIONS OF A BYGONE DAY 


combined with Modern Luxury 


AT SELSDON PARK you may enjoy free golf ona 
private 18-hole golf course (6,430 yds.) in our own 
park of 230 acres, over 500 ft. up on the Surrey 
Hills. Dancing, billiards, tennis, squash, swim- 
ming—with a magnificent solarium and electric 
gymnasium—all free. Riding. 

WICKHAM COURT, where Henry VIII courted 
Anne Boleyn, a wonderful Tudor Manor House 
(3 miles from Selsdon Park) has been restored and 
modernised and, with all the sports facilities of 
Selsdon Park, provides the perfect location for a 
restful holiday. Illustrated Brochures free on request. 





De Luxe Hotels at Moderate Inclusive Terms 
ONLY HALF AN HOUR FROM CITY AND WEST END. 


Every room with Hot and Cold Running Water and Phone. 
Numerous Rooms and suites with private Bathrooms 
Free service between the Hotels and Station. 


@ The SELSDON PARK 


SANDERSTEAD, SURREY, 


and WICKHAM COURT 
WEST WICKHAM, KENT HOTELS 


Please mention ** Tun Souicrrors’ JouRNAL’’ when replying to Advertisements. 
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COMPANY 


FORMATION 





A COMPLETE SERVICE 


in connection with Company Formation, including 
Enquiries as to Availability of Name, Draft 
Precedents of Memorandum and Articles of 
Association, Provision of Draft Objects Clause 
and Special Clauses, Registration and Filing of 
necessary Documents, Seals, Registers, Share 
Certificates, Minute Books, etc., and all necessary 


printing, is offered to Solicitors by The Solicitors’ Law Stationery Society, Limited. 
The experience of half a century in this highly specialised work is always at the 
Service of the Legal Profession. All forms required for incorporation kept in stock. 


DRAFT PRECEDENTS OF 
Memorandum and Articles of Association 


by Mr. CECIL W. TURNER, of Lincoln’s Inn, Barrister-at-Law. 
s. d. 
No. 3. For a Private Company, with a full set of Articles... vie - 41 pages 3 6 
No. 3a. For a Public Company, with a full set of Articles and with Special 
Clauses covering Stock Exchange requirements for quoted Companies 44 pages 
e No. 3c. For a Company not for profit, and limited by Guarantee ie - 24 pages 3 6 
No. 3d. For a Private Company adopting Table A with Modifications, seneatn 
a copy of Table A for reference .. - - ‘ie - ; 16 pages 2 6 


And at Glasgow. 


& * © 


LONDON : 
22 Chancery Lane, W.C.2. 
27 & 28, Walbrook, E.C.4. 6, Victoria Street, S.W.|I. 
49, Bedford Row, W.C.|I. 15, Hanover Street, W.!. 


Birmingham : 77, Colmore Row. 
Liverpool : 19 & 21, North John Street. 
Manchester : 5, St. James’sJSquare. 


No. 3d.* For a Public Company adopting Table A with Modifications .. 7 15 pages 2 6 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 


COMPANY 


FREE TO SOLICITORS : The 24pp. booklet “SOME PR NTI N G 
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USEFUL NOTES ON COMPANY PRINTING AND 
REGISTRATION ” giving a summary of the procedure on 


the formation of a company and tables of Duties and Fees. 








Apply at any of the above addresses. 
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‘Reviews. 


An ABC of Divorce Practice. By G. RenDEL Bisnop, 
Solicitor of the Supreme Court of Judicature, and J. W. W. 
Sacus. 1939. Demy 8vo. pp. xiv and 381. London: 
Sir Isaac Pitman & Sons, Ltd. 15s. net. 

This is a practical handbook, and (as its name implies) 
it does not pretend to be a comprehensive treatise. In matters 
of practice, however, the book presents a wealth of detail 
under subject headings arranged in alphabetical order. A 
diversity of subjects is dealt with in the first 226 pages, 
from “ Abandonment of Proceedings” to “ Writ.” Forms 
and precedents, to the number of 120, are provided, and the 
Appendices contain the full texts of the Matrimonial Causes 
Act, 1937, and the Evidence Act, 1938. 


The Principles of English Law and the Constitution. By 
0. Hoop Puiurrs, M.A., B.C.L. (Oxon), of Gray’s Inn, 
Barrister-at-Law. 1939. Demy 8vo. pp. xvi and (with 
Index) 610. London: Sweet & Maxwell, Ltd. 21s. net. 


The author of this work has produced a readable book 
which will not only be of service to those preparing for various 
legal examinations, but should prove of interest to the 
intelligent layman “ whose intelligence,” in the author’s 
words, “is manifested by his avoiding examinations in law 
altogether.”” The book is divided into three main sections, 
dealing respectively with the characteristics and sources of 
English law, the constitution of the United Kingdom (local 
government and the judicial system being confined to 
England), and the British Empire. An introduction discusses, 
inter alia, various theories of law and of the state, the functions 
and constitution of the latter, international law, and such 
familiar but difficult topics as constitutional and administra- 
tive law and the doctrine of “the rule of law.” The last 
named is the occasion of an able discussion of the position 
maintained by the late Professor Dicey in his “ Law of the 
Constitution ’” and furnishes some of the most interesting 
passages in the book. The desirability of moving the lists of 
cases and statutes cited from the end of the book to the 
more customary position at the beginning might be considered 
when a new edition of the work is contemplated. 


Heywood and Massey’s Lunacy Practice. Sixth Edition, 1939. 
By Donatp G. Hunt and Joun F. Patties, LL.B. (Lond.). 
Royal 8vo. pp. xlvii and (with Index) 687. London: 
Stevens & Sons, Ltd. £2 net. 


Nineteen years have elapsed since the publication of the 
previous edition of this well-known work. In the meantime, 
considerable changes have been caused in lunacy law and 
practice by the real property legislation of 1925, by the 
Management of Patients’ Estates Rules, 1934 and by the 
Matrimonial Causes Act, 1937. In the result, several new 
chapters have been added, and it has been necessary to 
rewrite nearly the whole of the text. Besides annotations 
of the relevant statutes, the book contains a useful Appendix 
of 154 Forms, including conveyancing precedents. Specimen 
bills of costs are another useful feature. The book will be 
found to be a reliable guide on a subject which shows no signs 
of diminishing in importance. 


The Municipal Year Book, 1939. Edited by JAMEs ForsEs. 
Demy 8vo. pp. xliv and 1,670. London: The Municipal 
Journal, Ltd. 35s. net. 


The new edition of this useful Year Book is the largest since 
the volume was founded in 1897. It comprises fifty-five 
sections covering all the most important branches of the 
civic administration. Forty-six sections are devoted to the 
different phases of the administration, and nine sections 
comprise the descriptive records of national and_ local 
authorities, and names and addresses of members of councils 
and chief officers in England, Wales, Scotland and Eire ; and 
also lists of joint authorities. New sections are: the Local 





Government Service, including decisions of the Minister of 
Health under the Local Government Superannuation 
(Administration) Regulations, 1938 ; the Air Raid Precautions 
Service; the administration of the Food and Drugs Law; 
and a section relating to the status of municipal boroughs. 


Notes on District Registry (High Court of Justice) Practice and 
Procedure, including Matrimonial Causes. By Tuomas 
SranwortH Humpureys, Clerk in Charge, Birmingham 
District Registry. Fifth Edition, 1939. Crown 8vo. 
pp. (with Index) 153. London: The Solicitors’ Law 
Stationery Society, Ltd. 5s. net. 


The fifth edition of this invaluable handbook embodies the 
experience gained in over a year’s working of the Matrimonial 
Causes Act, 1937. The various directions issued in pursuance 
of recent decisions are included, but the book has been kept 
to the size which makes it so useful for everyday reference. 
The sections dealing with King’s Bench and Chancery business 
have also been brought up to date. 


Executorship Law and Accounts. By RANKING, Spicer and 
Pecier. Fourteenth Edition. 1939. Edited by H. A. R. J. 
Witson, F.C.A., F.S.A.A. Crown 4to. pp. xivii and 
(with Index) 434. London: H. F. L. (Publishers), Ltd. 
Price 15s. net. 

The passing of the Inheritance (Family Provision) Act, 
1938, has necessitated the issue of a new edition of this book. 
The opportunity has been taken of assimilating the sections 
dealing with the legacy and succession duties, thereby 
simplifying that portion of the text. The illustrations by 
means of specimen accounts are an invaluable feature of the 
work, especially to practitioners who may be unfamiliar with 
the problems arising, e.g., on apportionments as between 
classes of beneficiaries. 


The Law Relating to Garages and Car Parks. By Dove.as 
Porter, M.A., of the Inner Temple, Barrister-at-Law. 
1939. Demy 8vo. pp. lxii and (with Index) 384. London : 
Butterworth & Co. (Publishers), Ltd. 15s. net. 

The complexities of modern life are continually bringing 
into existence fresh branches of the law. Garages and car 
parks are a prominent feature of the petrol age, and already 
much case and statute law has collected round these indis- 
pensable institutions. The above work is divided into sixteen 
chapters, and the headings indicate the extent to which the 
subject necessarily cuts across all the accepted sub-divisions 
of the law. The book is written with a view to its being 
helpful to laymen as well as lawyers. As stated in the 
foreword (by Lord Wright of Durley), the author has a clear 
and accurate style, and the book ought to be of great use to 
garage proprietors and the lawyers who may be called on to 
advise the business men. 





Books Received. 


Mind Training for Speech-Making. By ARCHIBALD CRAWFORD, 
K.C. 1939. Demy 8vo. pp. viii and (with Index) 136. 
London: Sir Isaac Pitman & Sons, Ltd. 5s. net. 


Men, Women and Marriage. A peculiar Anthology selected 
and arranged by C. Kent Wricut, Town Clerk of Stoke 
Newington, with a Foreword by Sir Seymour Hicks, 
and with Illustrations by Exise Linpstey-Sims. 1939. 
Crown 8vo. pp. 204 and (with Index) 209. London: 
George Allen & Unwin, Ltd. 5s. net. 

International Survey of Legal Decisions on Labour Law, 
1937-38 (Thirteenth Year). 1939. pp. lvi and (with Index) 
297. London: International Labour Office. 10s. net. 





The new Assistant Deputy Coroner for Central London is 
Dr. Alan Philip Lloyd Cogswell, of Wimpole Street. Dr. 
Cogswell will assist Mr. W. R. Heddy, who is carrying on the 
work of Mr. Ingleby Oddie during his illness. 
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Obituary. 
Me. JUSTICE KENT. 


Mr. Justice Kent, of the Supreme Court of Judicature 


of Newfoundland, died on Friday, 23rd June, at the age of 


sixty-seven. In 1893 he was admitted a solicitor in Newfound- 
land, and the following year was called to the Bar. Three 
vears later he took silk, and in 1916 he was raised to the 
Bench. Formerly he was Leader of the Liberal Party, and in 
1914 was Leader of the Opposition. 
THOMAS WILFORD, 
Mason Wilford, K.C., formerly High Com- 
Zealand in London, died at Wellington. 
New Zealand, on Thursday, 22nd June, at the age of sixty-nine. 
He was called to the New Zealand Bar in 1894. He took silk 
in 1929 and K.C.M.G. in the following vear. 
In 1951 he was called to the Bar by Lineoln’s Inn. At the 
end of his period of office as High Commissioner (1930 to 1934) 
he became a director of the National Bank of New Zealand in 
London, a position he held until 1937. 


Mr. G. H. TEALL. 

Mr. Harris Teall, Barrister-at-Law, died on 
Thursday, 22nd June, at the age of fiftv-nine. Educated at 
Dulwich College and St Cambridge, he 
served throughout the Great War, being mentioned five times 
in dispatches and receiving the D.S.O. He 
the Bar by Gray's Inn in 1925, two years after retiring from 
the Army. 


SIR ‘EO 


Sir Thomas 
missioner for New 


was created 


(;eorge 
John’s College, 
was called to 


Mr. 


(rreenway, 


H. GREENWAY. 

Mr. Henry Newquay, died on 
Sunday, 11th June, at the age of seventy-nine. Mr. Greenway, 
who was admitted a solicitor in 1882, was senior partner in the 
firm of Messrs. Greenway, Graham, Couch & Co., of Newquay. 


solicitor. of 


He had, however, retired from active work for some years, 
owing to illness. He was a founder of the Newquay Hospital, 
in which he took a very oreat interest. 

Mr. H. H. JACKSON. 

Mr. Harry Herbert Jackson, solicitor, of Messrs. Stanley 
and Jackson, of Walsall, died on Monday, 26th June, at the 
Mr. Jackson was admitted a solicitor in 
1886, and for nearly fifty years had been solicitor to the 
Walsall and District Licensed Victuallers’ Society. 

Mr. H. JONES. 

Mr. Henry Jones, solicitor, of Llanrwst, died on Sunday, 
kth June, at the age of fifty-nine. Mr. Jones was admitted 
a solicitor in 1913, and for many years was a member of the 
Llanrwst Urban District Council. 

Mr. W. E. MAWDSLEY. 

Mr. Walter Krnest Mawdsley, solicitor, of Southport, died 
on Wednesday, l4th June, at the age of eighty. He 
admitted a solicitor in 1880, and until he retired, in 
was senior partner of the firm of Messrs. Mawdsley & Hadfield, 
of Tulketh Street, Southport. He wes also a director of the 
Liverpool Local Board of the Alliance Insurance Company, 
and an ex-President of the Southport and Ormskirk Law 
Society. 


age of eighty-one. 


Was 


1938, 





High Court of Justice. 
LONG VACATION, 
COURT AND CHAMBERS IN 
COMPANIES MATTERS. 

Mr. Justice FARWELL hereby directs as follows : 

That from the lsth day of August to the 3lst day of 
August, 1939 (both days inclusive), there shall be no 
sitting in Court by a Registrar and that the Registrar's 
Chambers shall be open, but the Deputy Registrar shall 


1939. 


SITTINGS IN BANKRUPTCY AND 


only deal with urgent matters and applications, 
Dated this 16th day of June, 1939. 

House of Lords, S.W.1. 
26th June, 1939, 








Notes of Cases. 
Judicial Committee of the Privy Council. 
Wright and Another ». New Zealand Farmers 
Cooperative Association of Canterbury, Ltd. 


Atkin, Lord Russell of Killowen, Lord Maemillan, 
Lord Wright, and Lord Romer. 
27th April, 1939. 
SALE 


Lord 


Morreaci PURCHASERS FAILURE TO 


PowER OF 


ComMpLETE—SALE TO DIFFERENT PURCHASER AT LOWER 
Price——WHETHER MorRTGAGEE ACCOUNTABLE FOR PRICE 
AGREED ON First SALE—GUARANTEE—LIMITATION 

WHETHER PERIOD RUNS FROM EACH ADVANCE—DATE OF 


INDIVID! AL DEBIT IMMATERIAL. 

Appeal from a decision of the Court of Appeal in New 
Zealand affirming a decision of the Supreme Court. 

The appellants were farmers who had mortgaged a farm 
to the respondent association. The mortgagees’ power of 
sale having become exercisable, they sold the property to 
one Little, who, however, failed to complete the contract. 
The respondents thereupon sold the property to another 
person but for a lower price, The association had credited 
the appellant Wright with all moneys received from Little 
under the agreement of sale to him, and with the full price 
for which the property was sold under the second agreement. 
Wright, however, claimed that he was not concerned with 
the second sale, but that he was entitled to be credited with 
had been contracted to sell 
The present action 


the whole of the price for which it 
the property under the first agreement. 
was brought against the respondents, claiming certain relief 
based on that contention. 

sy a written guarantee given in 1909, Wright guaranteed 
to the respondents payment by two farmers called Nosworthy 
of their indebtedness to them. In 1931 Wright terminated 
his guarantee, the Nosworthys then owing the respondents 
£11,816. The Nosworthys having made default, the respon- 
dents counter-claimed that sum from Wright in this action. 
Wright pleaded that the claim was barred by the Limitation 


Act (21 Jac. I, ¢. 16), or, in the alternative, by the statute 
3 and 4 Will. TV, c. 42, contending that, on the authority of 
Parr’'s Banking Co., Lid. v. Yates [1898] 2 Q.B. 460, his 


liability as guarantor was barred in respect of each advance 
made to the Nosworthys on the expiration of six years from 
the date of the advance. The courts in New Zealand decided 
in the respondents’ favour on both questions. 

Lorp Russet, or Kittowen, delivering the judgment of 
the Board, said thaty with regard to the first point, the 
appellants’ contention must be They (their lord- 
ships) knew of no prineiple, legal or equitable, on which could 
rest the proposition that a mortgagee who had contracted to 
exercise of his power of sale, and who (the land not 


rejec ted, 


sell Ih 
having become vested in the purchaser) rescinded the contract, 
was accountable to the mortgagor for purchase-money which 
he had Authority such a 
proposition. The exact point had been decided, their lordships 
thought rightly, by the courts in New South Wales: Irving 
v. Commercial Banking Company of Sydney, 19 N.S.W.L.R. 
Cas. 1n Eq. 54. As to the second question, cl. 2 of the 
guarantee provided that it would apply to (that is, the 
guarantor guaranteed repayment of) the balance which at 
any time thereafter was owing by the Nosworthys to the 
association. It was difficult to see how effect could be given 
to that provision except by holding that the repayment of 
every debit was constituted 
from time to time, during the continuance of the guarantee, 
by the excess of the total debits over the total credits. If 
that were the true construction of that document, the number 


never received. was against 


balance was guaranteed as it 


of years which had expired since any individual debit was 


incurred was immaterial. The question of limitation could 


only arise with regard to the time which had elapsed since 
j : 
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JUST PUBLISHED 


No. 2, Butterworths’ Modern 
Text-Book Series. 











_ HILL’S 
COMPLETE LAW OF 
LANDLORD & TENANT 


Being the Ninth Edition of 
REDMAN’S 
LANDLORD & TENANT 
by 
H. A. HILL, B.A., 


Barrister-at-Law. 


Assisted by Others | 


Part I. The Common Law, preceded bya Summary | 
presenting a bird’s-eye view of the whole field; 
Part Il. Annotated Acts; Part III. Conveyancing, 
County Court, and High Court Forms. | 


Postage 9d. 








Price 52s. 6d. net. 


BUTTERWORTH & CO. (Publishers) LTD. | 
BELL YARD - TEMPLE BAR - LONDON, W.C.2 | 








THE CHOICE OF COMPANY for Administration 
Bonds rests largely with the Family Solicitors who 
should appreciate the advantages of selecting a 
Company which is fully conversant with the various 
technicalities attaching to Administration Law in 
England and Wales, Scotland, Northern Ireland and 
the Irish Free State and which can be relied on to 
deliver a completed Bond at short notice. 

THE EXPERIENCE OF THE “NATIONAL 
GUARANTEE”’ in dealing with such Bonds is 
unrivalled and Solicitors should find that it is restful 
to be in such hands. 

THE ASSOCIATION ALSO SPECIALISES in all 
classes of Legal and Government Bonds and grants 
indemnities re defective titles, restrictive covenants, 
lost documents, missing beneficiaries and other 
contingencies. It is also prepared to consider 
applications for Contract Guarantees and Solicitors’ 
Indemnity Policies. 


THE NATIONAL GUARANTEE 
AND SURETYSHIP ASSOCIATION LIMITED 


Head Office: 17 CHARLOTTE SQUARE, EDINBURGH. 
Telegrams : ‘Integrity, Edinburgh.’’ Telephones : 31575, 31576 & 31577. 
Manager and Secretary : HENRY E. SMITH. 

London Office: GRANVILLE HOUSE, ARUNDEL STREET, 
STRAND, W.C.2. 

Telegrams : ‘Intromit, Estrand.’’ Telephones : Temple Bar 2213 & 2214. 
London Secretary : ARTHUR R. W. SCOTT. 

Branch Offices at Belfast, Birmingham, Bristol, Dublin, Glasgow, Leeds, 
Liverpool, Manchester. 






































The 1939 Appeal fur 


THE 


CLERGY WIDOWS FUND 


HE King and Queen, and Queen Mary, have 
generously supported this Appeal. For hun- 
dreds of years the wives of the clergy of the Church of 
England have given unselfish service in parishes at 
home and in mission areas abroad. Their work for 
the community makes a claim upon the whole nation. 
What of those, and there are many, who have to 
face widowhood and old age in poverty—the world 
hears nothing of them. 


The Clergy Widows Fund has been established to 
provide them with pensions. Their need is real and 
urgent. You are asked to help in this great effort 
and give all you can. 


Donations should be sent to the Secretary of the 
Church of England Pensions Board, 55 Tufton Street, 
London, S.W.1, who will gladly send a copy of the 
Appeal upon application. Cheques should be made 
payable to ‘‘ The Clergy Widows Fund ”’ and crossed 
“Barclays Bank.’’ 


£500,000 IS WANTED NOW 


Send something—large or small 
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ESTABLISHED 1842. 
12, WOOD STREET, LONDON, E.C.2. 








VALUATIONS 


FOR FLOTATION, TRANSFER, PROBATE, &c. 


INVENTORIES 


OF FIXTURES, FITTINGS AND TRADE UTENSILS, &c., 
PREPARED FOR INSURANCE AND OTHER PURPOSES, 


SALES by TENDER 


OF ALL TEXTILE GOODS FOR RECEIVERS, 
LIQUIDATORS OR TRUSTEES. 


FIRE LOSSES ASSESSED 


ON BEHALF OF THE ASSURED. 





Wire or ’Phone: 


TELEPHONES : NATIONAL 831 1-2-3-4. 
GRAMS : “ BEESONIC,”” CENT., LONDON. 
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. . all those, who are any ways afflicted, or 
distressed, in mind, body, or estate; . .”’ 


For over 55 years, Prebendary 
Carlile, Founder and Honorary 
Chief Secretary of the Church 
Army, has led the Society in its 
efforts to help men, women and 
children in almost every walk of 
life and in every kind of need. 


Social Activities include : 


MEN and YOUTHS in Work- 
aid Homes ; in and outof Prison ; 
in Employment Bureaux ; in Dis- 
abled Men’s Workshops, Wayside 
Lodges, Probation Homes, Hostels, 
etc. 

WOMEN and GIRLS in classi- 
fied Homes, Clubs, etc. 
CHILDREN.—Motherless, Wel- 
fare, etc. 





Evangelistic Work includes : 





Training Colleges, Evangelists and 
Mission Sisters at Home and 
Overseas, Mission Vans, Prison 
Missions, News Teams, Marching 
Crusaders, etc. 





PREBENDARY CARLILE, C.H., D.D. 
Prebendary Carlile seeks your support of this work and your 


interest in it. Will you please send a gift ?—and remember 
the Church Army’s needs when considering Legacies ? 
Enquiries are welcomed from those who wish to make gifts 
in memory of loved ones and suggestions for naming special 
objects are offered. 

Please write to PREB. CARLILE, C.H., D.D., 55, Bryanston Street, London, W.1. 


CHURCH ARMY 

















THE BEST 
SEALING WAX 


BEARS THIS IMPRINT 








HYDE’S 
Bank of England THax 


THE ORIGINAL AND FINEST MADE. 
VERY ADHESIVE. RICH IN COLOUR. 
PERFECT BURNING THROUGHOUT. 

NEVER VARIES. 
THE BEST FOR OVER 100 YEARS. 











YOUR STATIONER WILL SUPPLY. 
HYDE & CO., LTD., Makers, 


13-14, Dean Street, London, E.C.4. 

















= 


HOLBORN 9021 and 1880. 
Night Line: HENDON 6739. 


* 


PARIS OFFICE: 6, RUE DE HANOVRE. 


BURR & WYATT 


LONDON’S LEADING 


PRIVATE DETECTIVES 


2, CLEMENT’S INN, STRAND, 
LONDON. 
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4.800 


CHILDREN 
NOW IN 
OUR CARE 






, 42000 
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€5 will clothe a child 
for a year. 


# €30 will entirely 
maintain a child 
for a year. 













€100 will name a 
cot in one of our 
Babies’ Homes. 












£500 will endow a 
bed in a Boys’ or 
Girls’ Home. 















£1,000 will main- 
tain a small Cot- 
tage Home for a 
year. 







2 
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Bequests should be made to The Church of England Incor-/ 
porated Society for providing Homes for Waifs & Strays, 
OLD TOWN HALL, KENNINGTON, S.E.II. 
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the balance guaranteed and sued for had been constituted. 
Their lordships expressed no opinion whether the particular 
decision in Parr’s Case, supra, was right or wrong. The 
appeal must be dismissed. 

CounsEL: C. A. Settle; W. 
Wallace. 

Souicirors: John Bailey, Le Mesurier, and Watts-Jones ; 
(ard, Lyell & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Barton, K.C., and A. M. 


Court of Appeal. 
Perry v. St. Helen’s Land & Construction Co., Ltd. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
22nd May, 1939. 
PracTicE—ComPpany—Director’s CLam™ FoR FEEs 

PRODUCTION OF MInuTE Book TO PLAINTIFF’S SOLICITORS— 

Honest Mistake AS TO ENtTRY—JUDGMENT UNDER 

Orp. XIV—MorTion TO SET ASIDE JUDGMENT AND FOR 

LEAVE TO DEFEND. 

Appeal from Crossman, J. 

In October, 1938, a director of the company brought an 
action for £35 in respect of dividends and £135 10s. in respect 
of arrears of director’s fees or, alternatively, an account. 
By the statement of claim it was alleged that the articles 
of association incorporated art. 65 of Table A, providing that 
the remuneration of the directors shall from time to time 
he determined by the company in general meeting.” It was 
also alleged that at the company’s first general meeting on 
the 26th October, 1935, a resolution was passed that the 
directors’ remuneration should be fixed at 30s. a week, and 
that no resolution had been passed rescinding or varying it. 
The plaintiff supported the allegations with an affidavit, 
dated November, 1938, and an order under Ord. XIV was 
made for payment of the sums claimed with costs. The 
company had taken no steps to obtain leave to defend, but 
in February, 1939, it issued a notice of motion to have the 
order set aside and to be granted leave to defend. Its 
solicitor supported the application by two affidavits. In 
the first, dated the 30th January, 1939, he stated that he had 
only that day been able to peruse the minute book and that 
it appeared from it that the company in general meeting had 
at no time deterfhined the directors’ remuneration, that at 
their first meeting the directors, on the 26th October, 1935, 
had purported to determine their own remuneration (a matter 
which was ultra vires and invalid) and that the company, 
which had always admitted liability for the dividends, had a 
counter-claim for £67, admittedly paid to the plaintiff as 
director’s remuneration. The second affidavit, dated the 
3rd February, 1939, stated that the former secretary of the 
company had died suddenly on the 12th February, 1938, 
after which the minutes could not be traced, but that after 
the plaintiff's solicitors had asked for production of the 
minute book it was found in Manchester and produced for 
examination to their agents, Grundy, Kershaw & Co., on the 
2Ist June, 1938. It was admitted that in its examination 
on behalf of the plaintiff there had been an honest mistake 
and it was suggested that the company was entitled to rely 
on the accuracy of what purported to be a resolution of the 
first general meeting set out in quotation marks in the 
statement of claim following on that examination. Crossman, 
J., dismissed the application. The company appealed. 

GREENE, M.R., said that the plaintiff and his advisers had 
acted in good faith, but the company’s advisers were misled 
in that, knowing that the plaintiff's solicitors had inspected 
the minute book and inferring that the simple matter of 
taking an extract from it was not open to mistake, they did 
not investigate it for themselves but were misled by the 
plaintiff's oath into not taking steps to obtain leave to defend. 
The appeal and the notice of motion were based on what was 
said to be the court’s inherent jurisdiction. On behalf of the 

















plaintiff it was said that the proper course was for the company 
to move to discharge the Master’s order and for that purpose 
to make a two-fold application for leave (1) to bring the 
motion though it was out of time; and (2) to read evidence as 
to the discovery of the mistake which was necessarily not 
available before the Master. It was also said that the 
procedure laid down in the Judicature Act, 1925, s. 62, for 
dealing with orders made in chambers, was by application 
to discharge made to the judge in court according to the 
practice of the particular Division, and that in the Chancery 
Division when an order was made in chambers the proper 
course was to move in court to discharge it, though in practice 
this was seldom necessary, owing to the course taken by the 
judge when the matter came before him of either adjourning 
the case into court or certifying that he required no further 
argument. But the normal practice when the order had been 
made in chambers and no certificate asked for was to move the 
judge in court to discharge the order. The point taken for 
the plaintiff was correct. This being the usual procedure in 
the Chancery Division the company could not ask for an 
exercise of the court’s inherent jurisdiction. Even if the 
court had that jurisdiction it should not exercise it when 
the proper course was pointed out by the rules of court. 
His lordship then held that, notwithstanding this, the Court 
of Appeal could now allow a company to amend so as to 
make the proper application. The notice of motion being 
amended, the order of the Master would be discharged and 
the company would be given liberty to defend the action 
and to counter-claim. 

Finuay and Luxmoorg, L.JJ., agreed. 

CounseEL: Joseph Wolfe ; Roxburgh, K.C., and R. Lazarus. 

Soxicirors : Lionel Lozarus & Leighton, for Alfred Bieber 
and Bieber, of Liverpool; Wrentmore & Son, for George T. 
Richards & Evans, of Bournemouth. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Harris v. James Howden & Co. (Land), Ltd. 


MacKinnon and du Pareq, L.JJ., and Atkinson, J. 
23rd May, 1939. 

WoRKMEN S COMPENSATION—WoORK ON LARGE BUILDING 
LocaL AutHority ButiLpIng OwWNERS—MAN EMPLOYED 
BY Sup-ConTRACTORS—ACCIDENT—ACTION AT LAW 
AGAINST EMPLOYERS AND OTHER CONTRACTORS AND SuB- 
CONTRACTORS—BUILDING OWNERS FOUND TO BE RESPON- 
SIBLE FOR FLooR CAUSING ACCIDENT—CLAIM STATUTE- 
BARRED—EFFECT ON COMPENSATION CLAIM—WORKMEN'S 
CoMPENSATION Act, 1925 (15 & 16 Geo. 8, c. 84), ss. 14, 
29 (2). 

Appeal from Goddard, L.J., sitting as an additional Judge 
of the King’s Bench Division. 

James Howden & Co. (Land), Ltd., and several other 
sub-contractors were engaged to do work on a very large 
building owned by the Fulham Borough Council. In 
January, 1937, a workman, employed by them, walking 
across a floor of iron grids in sections which had apparently 
been completed, stepped on a section from which the bolts 
had been withdrawn and, falling through, was killed. His 
widow did not claim compensation under the Workmen's 
Compensation Act, 1925, but commenced an action at law 
in March, 1937, against Dorman, Long & Co., Ltd., the 
main contractors for the steel work in the building. In 
November, 1937, the writ was amended by adding Allen, 
Kennedy & Co., Ltd., the sub-contractors who had been 
laying down that floor, and the man’s employers on the 
ground that they were responsible by reason of the building 
regulations under the Factory and Workshop Acts. At the 
hearing of the action in October, 1938, it appeared that 
by the material date an arrangement had been effected 
whereby the erection of the floor was handed over to the 
borough council, against whom the action should have been 
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brought, though they were now protected by reason of 
lapse of time by the Public Authorities Protection Act, 1893. 
The multiplicity of sub-contractors had made this very 
hard to ascertain. The action against the defendants joined 
having failed, an application was made under s. 29 (2) of 
the Workmen’s Compensation Act for the assessment of 
compensation under the Act against the defendants, James 
Howden & Co. (Land), Ltd., the employers. This was 
dismissed. 

MacKinnon, L.J., allowing the widow’s appeal, said that 
she would have had a claim under the 1925 Act against the 
employers in respect of the accident arising out of and in 
the course of the employment but her solicitor considered 
that she had a much more profitable claim in an action at law. 
On the application under s. 29 (2), the question arose whether 
the condition thereunder was fulfilled and within the time 
limited for taking proceedings under the 1925 Act, an action 
had been brought. The time limited by s. 14 was six months. 
The accident was in January and the writ against the employers 
was only served in November. But the requirement that a 
claim for compensation should be made within six months 
was subject to a proviso in s. 14 (1) (6) that failure to make 
a claim within the six months should not bar maintenance 
of the proceedings if the failure was occasioned by mistake 
or other reasonable cause. Here there was no mistake within 
the proviso. The question was whether there was “ other 
reasonable cause.” That was primarily a question of fact 
and in the normal case on appeal from a county court judge the 
function of the Court of Appeal was to say whether or not 
there was evidence on which he could make his finding. But 
Goddard, L.J., was in a less favourable position because his 
finding of fact did not bind the Court of Appeal. The court 
considered that there was reasonable cause for not having 
given notice under the Act. 

pu Parca, L.J., and ATKINSON, J., agreed. 

CounsEL: Rewcastle, K.C., and G. Hutchinson, 
Sellers, K.C., and R. Everett. 

Sonicitors : Evill & Colman ; 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


RAP 


Carpenters, 


Appeals from County Courts. 
Noble v. Southern Railway Co. 
MacKinnon and Luxmoore, L.JJ., and Macnaghten, J. 
15th May, 1939. 
RAILWAY FIREMAN-——WALKING 
Man KILLep py TRAIN 
AcT, 1925 


WorKMEN’S COMPENSATION 
ALONG LINE—-RouTe ForBIDDEN 
—LIABILITY—WoRKMEN 8S COMPENSATION 
(15 & 16 Geo. 5, c. 84), s. 1. 

Appeal from Croydon County Court. 

A fireman employed by the company reported for duty at 
the engine shed at Norwood Junction and was instructed to 
go to the passenger station platforms and board a train to 
East Croydon Station for his night’s work. The route to be 
taken, specified in a notice issued by the company, went along 
a footpath, across a set of rails, over a footbridge and along 
another footpath leading to public thoroughfares by which 
the station was reached. Having started along the proper 
route the man did not cross the footbridge but walked on the 
west side of the lines of rails. He was killed by a train striking 
him from behind. A notice conspicuously displayed warned 
the staff that they must not use the line or railway or the 
company’s property when proceeding to or leaving their work 
unless there was no other possible route. The staff working 


at the engine sheds were warned against walking along the 
lines more than was absolutely necessary. 
prohibited employees from walking on the line or crossing the 
rails unless they were required to do so in the execution of 
their duty or were proceeding to or from their work by a 
route permitted by the company. It added: ** Any employee 
walking upon the line or crossing the rails, except as aforesaid, 


A circular expressly 





will be acting outside his employment.” His Honour Judge 
Sir Gerald Hurst, K.C., dismissed the claim of the man’s 
widow under the Workmen’s Compensation Act, 1925. 
MacKinnon, L.J., dismissing the widow’s appeal, said 
that when the man was killed he was in a place where his 
employers had expressly forbidden him to go. If, however, 
the question could be approached free from authority the 
appeal should succeed. The man’s walking was an act done 
‘for the purposes of and in connection with his employer’s 
trade or business.” In the manner of doing it he flatly 
disobeyed orders, but under s. 1 (2) of the Act that did not 
debar a claim by his dependants on his death. The judge 
had followed Clarke v. Southern Railway Co., 96 L.J.K.B. 
572. It had been argued that this case had been overruled 
by implication by the House of Lords in Thomas v. Ocean 
Coal Co., Ltd. [1933] A.C. 100, and Harris v. Associated 
Portland Cement Manufacturers, Ltd. [1937] A.C. 71, but the 
judgment of Scrutton, L.J., in Clarke’s Case, supra, was not 
contrary to what was laid down in those cases. 
Luxmoore, L.J., and MACNAGHTEN, J., agreed. 
CounseL: Beney ; Denning, K.C., and W. Duckworth. 
Soxicirors : Kenneth Brown, Baker, Baker; H. L. Smedley. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
High Court—Chancery Division. 


In re de Chassiron; Lloyds Bank, Ltd. v. Sharpe. 
Morton, J. 17th May, 1939. 


Wii — Construction — ANNUITIES — PAYABLE OUT OF 
INcoME oF RESIDUE—POWER TO RESORT TO CAPITAL 


—INSUFFICIENCY OF INCOME—EFFECT. 

The testatrix directed her executor and trustee (1) to pay 
six annuities out of the income of her residue, with power to 
resort to capital; (2) to pay any surplus income equally among 
four named charities; (3) to pay the annuity of any annuitant 
who died equally among the survivors; (4) on the death of the 
last survivor to hold the capital and future income of the 
residue on trust for the charities absolutely in equal shares. 
The annuitants were now aged forty-one, forty-nine, sixty- 
four, sixty-eight, seventy-three and eighty years, respectively, 
and the income of the residue was insufficient to cover their 
annuities. 

Morton, J., said that the testatrix had contemplated that 
the income might be insufficient for the annuities and that it 
might be more than enough to pay them. In re Cottrell [1910] 
1 Ch. 402, and Jn re Cox [1938] 1 Ch. 556, were distinguishable. 
In the absence of very clear words, a testatrix was not to be 
presumed to have intended a fund to be applied so that 
elderly annuitants would be paid in full all their lives and 
younger annuitants would not. Here, however, the testatrix did 
so intend. She must be taken to have known the annuitants’ 
approximate ages and made the provision deliberately. 
Her intention could be performed exactly and fully, though the 
fund might be exhausted, the elder annuitants being paid in 
full, but not the younger. There should be no valuation of 
the annuities. The instructions of the testatrix should be 
carried out. 

CouNSEL: (@. 
Ungoed-Thomas. 

SOLICITORS : 
of Hove; Simon, Haynes & Co. ; 


Farrer & Co. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Upjohn; Wilfrid Hunt; Richmount ; 
Quicke & Card, for Cockburn, Gostling & Co., 


Wilfred Light & Co.; 


In re Brown’s Settlement ; Public Trustee v. Brown. 
Morton, J. 19th May, 1939. 
Powers—Power oF APPOINTMENT—RELEASE OF POWER 

TO APPOINT TO ONE OBJECT WHETHER SUBSEQUENT 

APPOINTMENT PRECLUDED. 

A fund was settled in 1895 on trust to pay the income to the 
settlor’s wife for life, then to the settlor for life and after the 
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MOTOR CAR FIDELITY GUARANTEE 
| LUNACY BONDS ADMINISTRATION BONDS 


The Society’s Bonds are accepted by H.M. Government and the various Municipal Corporations and Local Authorities. 


Law Courts Branch: 215, STRAND, LONDON, W.C.2. 


Head Office: 5, CHANCERY LANE, LONDON, W.C.2. 























LEGAL EDUCATION 
Messrs. GIBSON & WELDON 


(LAW TUTORS :: Proprietors of LAW NOTES, &c. :: Established for over half a Century.) 





Prepare pupils for the Solicitors’ Intermediate and Final, the BAR, the London LL.B., 

examinations. The preparation may be in class or through the medium of the post. 

Close and personal attention is given to students, and to this is, no doubt, attributable 

the extraordinary success which has so long attended, and still continues to attend, the 
pupils of the firm. 





For List of Successes, Fees and Full Particulars, application should be made to— 


Messrs. GIBSON & WELDON, Law Tutors, 27, Chancery Lane, London, W.C.2. 





MARCH SOLICITORS’ EXAMINATIONS, 1939. 


HONOURS EXAMINATION.—The Clement’s Inn Prize- FINAL EXAMINATION.—I1I5 of the 145 successful 
man, 7 out of 8 in the Second Class and all 5 in the candidates were Pupils, including the only Prizeman. 
Third Class. 


INTERMEDIATE EXAMINATION.—Of the 70 members 
of the Three and Two Months Classes, 60 were successful, 
whereas more than 50 per cent. of the other candidates failed. 


ALL THE 14 HONOURSMEN, EXCEPT ONE IN THE SECOND CLASS, WERE PUPILS. 
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By Order of the Mortgagqees. 


FOR SALE BY TENDER 


On JULY 18th 1939 
(WITH VACANT POSSESSION), 
THE LEASE HAVING ABOUT 34 YEARS UNEXPIRED, AT THE VERY 


LOW GROUND RENT OF £260 P.A. 


THE ARTS THEATRE CLUB 


6 and 7, GREAT NEWPORT STREET, LEICESTER SQUARE, 
INCLUDING CLUB PREMISES WITH FLOOR AREA 6,900 FEET, 
WITH LOUNGES, BARS, ETC., KITCHEN AND DINING ROOMS 

SEATING 150. 
AND THE RECENTLY-ERECTED 


BIJOU THEATRE SEATING 334 PERSONS 


IN STALLS & CIRCLE. 
WITH COMPLETE LIGHTING SYSTEM, LARGE GRID SPACE 
AND ALL MODERN IMPROVEMENTS. 


The whole thoroughly modern and up to date. 
ghiy I 


For Particulars of Sale and Form of Tender apply to 


Messrs. HOWELL & BROOKS, 4, Queen Victoria Street, E.C.4. 


TEL. CITY 7483 & 7484. 


























DEBENHAM, STORR & SONS, LTD., 


26, KING STREET, COVENT GARDEN, W.C.2. 
Auctioneers and Valuers 


TO SOLICITORS, TRUSTEES AND PRIVATE OWNERS. 


JEWELLERY, ANTIQUE AND MODERN SILVER, 
SHEFFIELD PLATE, &c. 
FURS, ANTIQUE AND MODERN FURNITURE, &c. 


Sales arranged for every week throughout the year. 


VALUATIONS FOR INSURANCE, PROBATE AND BETWEEN PARTIES 


ave carried out with despatch and at reasonable terms. 
WRITE FOR PARTICULARS. 


ESTABLISHED 1813. TELEGRAMS : 


“Viewinc, Lonpon.”’ 


TELEPHONE : 
Tempe Bar 1181 /2. 


AFFLICTION 


@ Few people realise the many 
sufferings resulting from deaf- 
ness. Thousands of deaf people 
need advice and guidance. 


Please Remember the Needs of the 


NATIONAL INSTITUTE 
FOR THE DEAF 


by LEGACIE SUBSCRIPTIONS, 


9 DONATIONS. 


105, GOWER STREET, LONDON, W.C.I. 
Secretary : J. R. JENNINGS, B.A. 














Ask for our Report—— 
SPURGEON’S ORPHAN HOMES 


Stockwell and Birchington-on-Sea 


And read for yourself of the work which 
is being done in these homes. Over 5,000 
necessitous Motherless and Fatherless boys 
and girls have found in the homes the 
care-free happiness of childhood, which, 
with the mental, moral and physical 
training given, has hclped them to useful 
citizenship. BRIXTON and TWYNHOLM 
Orphanages have been absorbed into 
SPURGEON’S ORPHAN HOMES and 
the need is always present for continued 
support from the benevolent-minded, in 
the form of 


LEGACIES and DONATIONS 


The last Annual Report will gladly be sent on 
application to the Secretary, Mr. B. Rodwell. 


SPURGEON’S ORPHAN HOMES 


(Founded by CHARLES HADDON SPURGEON.) 
Clapham Road, Stockwell, London, $.W.9. 
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ST. JOHN’S 
HOSPITAL 


FOR DISEASES OF THE SKIN 


Established 1863. 


5, LISLE STREET, LEICESTER SQUARE, W.C.2. 


Patroness : HER MAJESTY QUEEN MARY. 
President : ENID, COUNTESS OF CHESTERFIELD. 


Over 1,000 CASES are TREATED EVERY 
WEEK at the Out-Patient Department. 
The In-Patient Department has 40 Beds 
and a waiting list of patients. The Hospital 
is the recognised CENTRE for the STUDY 
of DISEASES of the SKIN and for 
RESEARCH WORK in those DISEASES. 


@ Annual Subscriptions, Donations 
and Legacies are urgently needed 
towards Bank Overdraft. 


LEONARD G. R. TURPIN, F.C.C.S., Secretary. 


Incorporated 1904. 
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death of both in trust for the settlor’s issue by his then wife or 
any future wife, but not before the issue attained twenty-one 
years or married, in such shares as the survivor of the settlor 
and his wife should by deed or will appoint, and in default of 
appointment, in trust for any such child or children in equal 
shares. There was a hotchpot clause and an ultimate trust 
in favour of the settlor absolutely should there be no child to 
take. The settlor died in 1914 leaving, besides his widow, 
ason and two daughters (all of whom had now attained twenty- 
one years) and also grandchildren. In 1928, by a deed poll, 
the widow released the power to appoint in favour of a grand- 

daughter, Mrs. C. E. White, the child of her son. In 1937 

she purported by her will to appoint that a third of the trust 

fund be held on trust to pay the income to her son for life and 
thereafter upon trust as to capital and income for his daughter, 

Mrs. C. E. White. The widow, having died, the question 

arose Whether the release of 1928 precluded her from thereafter 

appointing in favour of Mrs. C. E. White. 

Morton, J., referred to In re Evered [1910] 2 Ch., at pp. 156 
and 303, and said that Cozens-Hardy, M.R., in dealing with a 
release of the whole or a part of the settled property used the 
words * a release ” or “* a covenant,” but when he was dealing 
with the case where it was intended to exclude any particular 
object of the power from any appointment, he used the words 
“the appointor may covenant,” but he was not stating the 
law on the point to be decided here. His lordship referred to 
In re Somes’s Settlement [1896] 1 Ch., at p. 255, and said that 
the donee of a power was not in a fiduciary relationship to 
the class who were the objects of the power. In re Chambers, 
Eq. C. Ab. and Stuart v. Kennedy, 3 Ir. Jur. 305, did not carry 
the matter any further. An appointor might covenant not to 
exercise his power in favour of a particular object of the power, 
and in such a case thereafter it could only be exercised subject 
to the fetter or limitation imposed by the negative covenant. 
There was no good reason for holding that the donee of a 
power might not by deed release the property subject to the 
power from the power so far as related to a particular object, 
with the intent of precluding himself from appointing in 
favour of that object. His lordship referred to the Law of 
Property Act, 1925, s. 155. There was no reason why this 
release should be invalid. It operated to preclude the widow 
from making any appointment under the power in favour of 
Mrs. C. E. White. 

CouNsEL: A. G. Cross ; A. Alcock; Dare; Winterbotham. 

Soticirors : Alfred Powell ; Long & Gardiner ; Goodman, 
Brown & Co. ; Rochester Pusey & Co. 

[Reperted by Francis H. Cowper, Esq., Barrister-at-Law.] 
High Court—King’s Bench Division. 
Pearson v. Wandsworth Stadium, Ltd. 

Lord Hewart, C.J., Humphreys and Lewis, JJ. 
3rd May, 1939. 

SETTING — GREYHOUND RacinG TRACK — CHARGES FOR 
ApMIssIOoN TO BOOKMAKERS—METHOD OF CALCULATING 
Maximum—BettinG AND Lorreries Act, 1934 (24 & 25 

58), s. 13. 

Appeal by case stated from a decision of a metropolitan 
magistrate. 


Geo. 5, ce. 


An information was preferred at the South-Western Police 
Court by the appellant, Pearson, against the respondent 
company, the occupiers of a licensed greyhound track, alleging 
that they had made in his case a charge for admission not 
authorised by s. 13 (1) of the Betting and Lotteries Act, 1934, 
which provides that ‘‘the occupier of any licensed track may 
make to a bookmaker . . . any charge for admission to any 
particular part of the track not exceeding five times 
the amount .. . of the highest charge made to members of the 
public for admission to that part of the track,” any higher 
charge being an offence under s. 13 (2). The following 
facts were proved or admitted at the hearing of the 


| information : On the 20th October, 1938, the appellant 
was charged 6s. 3d. for admission to a part of the track 
where the price charged to other members of the public 
was Is. 6d., which price included a race-card and entertain- 
ments duty. The amount of entertainments duty included 
in the price charged to members of the public to that part 
of the track was 2d. No member of the public (except 
those holding complimentary tickets) would have been 
admitted to the part of the stadium in question except on 
payment of Is. 6d. No member of the public could claim 
to pay Is. 3d., being the ordinary price of admission less 
A notice at the entrance to the track read : 
“1s. 6d. including tax and race-card.” It was contended 
for the appellant infer alia that the words: “ charge made 
to members of the public for admission ”’ referred to such part 
of the amount paid by them as was exclusively for admission, 
and did not include payments for any other incidental 
matters such as entertainments duty or race-cards; and 
that the correct charge to the bookmaker should not have 
exceeded 5s. &d., being five times Is. O3d., plus 24d., plus 3d., 
the respondent company, in charging the appellant 6s. 3d., 
having therefore made a charge exceeding five times the 
amount of the highest charge made to members of the public 
for admission to the track. It was contended for the respon- 
dents that the relevant words meant the gross sum paid by 
members of the public without reference to how that sum was 
made up; and that they were legally entitled to charge 
the appellant 7s. 6d., being five times Is. 6d. The magistrate 
dismissed the information. 

Lorp Hewart, C.J., said that the whole argument on behalf 
of the appellant had proceeded on the basis that, because 
on analysing the charge made to members of the public 
one found wrapped up or concealed in it something more than 
a notional payment for actual admission and something 
paid or believed to be paid in respect of a race-card and 
entertainments duty, therefore the charge which ought 
to be made to the bookmaker was something less than the 
case disclosed. The court was not concerned with the position 
of the occupiers with regard to the revenue authorities, and 
was dealing simply with the position of the occupiers with 
regard to the charge which they might make to a bookmaker. 
It seemed to him (his lordship) to be nothing to the point to 
say that in the charge made to members of the public there 
was involved some ingredient connected with a Finance Act. 
The argument really amounted to a contention that the 
highest charge made to members of the public ought to have 
been less than it was, and that, because of the contents into 
which that total charge was capable of being analysed, there- 
fore, in fairness to the bookmaker, a calculation different 
from that provided in the statute ought to be substituted. 
The magistrate had no power, and the court had no power, 
to make any such substitution. Section 13 (1) spoke in plain 
terms, and the appeal must be dismissed. 

Humpureys and Lewis, JJ., agreed. 

CounseL: E. Ould, for the appellant; G. 
for the respondents. 

Soxicirors: Hamlins, Grammer & Hamlin ; 
Howlett & Moorhouse. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Gaumont British Distributors, Ltd. v. Henry. 
Lord Hewart, C.J., Humphreys and Lewis, JJ. 
13th May, 1939. 
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An information was preferred by the respondent, Henry, 
a trombonist, against the appellant company, alleging that 
in November, 1938, they knowingly made a record of a musical 
performance without the consent in writing of the performers. 
At the hearing of the information, the following facts were 
proved or admitted: In November, 1938, at the Locarno, 
Streatham, the appellants made a talking film record of a 
performance of a dance known as “ The Chestnut Tree” 
to the accompaniment of music played by one Swallow and 
his band, of which the respondent was a regular salaried 
member. The appellants obtained the consent in writing 
of one Heimann, the managing director of the company 
owning the Locarno, and the producer of the dance, to the 
production of the film. The respondent did not give his 
personal consent in writing to the making of the film. The 
appellants’ general manager said in evidence that he left 
everything to Heimann, and thought that all necessary 
arrangements had heen made, and that he did not know 
that the consent in writing of each performer was required, 
The respondent stated that he hefore 
he knew that a record was to be made of the performance, 
and that he objected as soon as he “came off.” It was 
contended on his behalf (i) that the Act required the consent 
in writing of each performer personally, and that, even if 
it could be given by an authorised agent, there was no evidence 
that anyone was the respondent’s duly authorised agent : 
(ii) that, as the respondent did not give his personal or any 
consent in writing, an offence had been committed ; (iii) that 
mens rea was not an ingredient in the offence. The appellants 
maintained the opposite of those contentions. The magis- 
trate held that there was no evidence that Swallow was the 
duly authorised agent of the respondent, and that the respon- 
dent had not given his consent in writing as required by the 
Act: that there had been an entire absence of mens rea 
on the part of the appellants ; but that mens rea was not an 
essential ingredient of the offence. He accordingly held that 
the appellants had committed a technical infringement 
of the section, dismissed the information under the Probation 
of Offenders Act, 1907, but ordered the company to pay 
They appealed. By s. 1 (a) of the Dramatic and 
Musical Performers Protection Act, 1925 “If any person 
knowingly (a) makes any record directly or indirectly, from 
or by means of the performance of any dramatic or musical 
work without the consent in writing of the performers . . . he 
shall be guilty of an offence under this Act.” On a remission 
of the case to him for a finding on the point the magistrate 
found that the appellants had never applied their minds to the 
question whether, at the time of making the record, the 
respondent's written consent had been obtained. 

Lorp Hewart, C©.J., said that Brooks v. Mason [1902] 
2 K.B. 743 threw light on the true interpretation of that 
section. In his opinion, the word “ knowingly” applied 
not only to the word ** makes ” but also to the words ** without 
the consent in writing of the performers.” The magistrate’s 
answer showed that it would not be correct to say that the 
appellants knowingly made the record without the consent 
of the respondent ; it was an affirmative finding that the minds 
of the appellants were free from knowledge that no consent 
had been given. On that answer, in his (his lordship’s) 
opinion, the court must find in favour of the appellants. 
No colour could be obtained from the present case for saying 
that the fundamental proposition of ignorantia juris neminem 
ercusat was in any degree to be modified or departed from. 
It was not suggested for the appellants that being ignorant 
of the law excused them. Counsel’s argument was merely 
that it was an essential part of the case for the prosecution 
that the appellants did what they did knowingly. The appeal 
succeeded and the order for payment of costs must be quashed. 

Humpureys and Lewis, JJ., concurred. 

CounsEL: G. Beyfus, K.C., and H. Lightman, for the 
K. E. Shelley, K.C. and C. J. Doughty, for 


vas “on the job” 


costs. 


the appellants ; 
the respondent. 





Soticirors: M. A. Jacobs & Sons; Hall, Brydon and 


Chapman. 
[Reported by R.C. CALBURN, Esq., Barrister-at-Law.] 


Aktieselskapet Skagerak v. Saremine Société Anonyme 
Luxembourg. 
Greaves-Lord, J. 22nd May, 1939. 
SHIPPING—CHARTERPARTY—SHIP CHARTERED TO CARRY 

GRAIN IN BULK—No MATERIALS ON BOARD FOR ERECTING 

NECESSARY KQuipMENT—Cost or LABOUR AND MATERIALS 

—WHETHER TO BE BORNE BY SHIPOWNERS OR CHARTERERS. 

Special case stated by an umpire. 

The following facts appeared from the special case: By 
a time charterparty dated the 3lst May, 1937, the appellant 
shipowners agreed to let and the charterers to hire the 
steamer “ Kattegat”’ for two years, ready to load at a 
Chinese port, she being then tight, staunch, strong and in every 
way fitted for ordinary cargo service, to be employed in 
lawful trades for the conveyance of lawful merchandise 
between good and safe ports or places within specified limits. 
The owners were to provide provisions and wages, and main- 
tain the steamer in good order. The charterers were to pay 
for expenses of loading, etc., and delivery of cargoes, and all 
other expenses except those above stated. The “ Kattegat ” 
was delivered under the charter at Hong Kong in September, 
1937, to the charterers, who forthwith ordered her to Australia 
to load a cargo of grain for carriage to Europe in bulk. On 
being delivered the vessel had not sufficient wood and other 
materials on board to enable her to be fitted with shifting 
boards, shores, feeders and bins in accordance with the 
Australian Grain Regulations. The fitting of that equip- 
ment was necessary for her safety with a cargo in bulk, and 
she would not have been seaworthy without them. The 
vessel proceeded to Australia in ballast, and arrived in 
Geelong Roads on the 18th October, 1937. It is customary 
for vessels in the Australian grain trade carrying grain in bulk 
from Australia to Europe to have on board at the time of 
sailing for the loading port sufficient materials for fitting the 
equipment required by the Australian Grain Regulations and 
for the crew to erect that equipment while the vessel is in 
ballast on the voyage to the loading port. During the 
voyage to Australia the equipment could have been erected 
if the necessary materials had been on board. The charterers 
deducted from the next month’s hire under the charter a sum 
representing, inter alia, the cost of labour and materials 
in erecting the equipment. The umpire awarded that the 
charterers were entitled to deduct the cost of labour and 
materials. The question for the court was whether on the 
facts and on the charterparty the owners were entitled to 
recover the sums deducted by the charterers from the hire for 
(A) the cost of materials bought at Geelong for erecting 
shifting boards, shores, bins, and feeders, and (B) the cost of 
labour in erecting them. 

GREAVES-LorD, J., said that the charterers were to bear 
“all other”? expenses beyond those previously specified 
in the charterparty; therefore when the charterers loaded a 
cargo needing shifting boards the burden of providing such 
boards was laid on them and not on the owners. The answer 
to the question left to the court must be that the shipowners 
were entitled to recover both the cost of material and the cost 
of labour which the charterers had sought to deduct. 

CounseL: Ashton Roskill, for the appellants. There was 
no appearance by or for the charterers. 

Souicitors : Sinclair, Roche & Temperley. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


Probate, Divorce and Admiralty Division. 
Stockley v. Stockley. 
Henn Collins, J. 3rd, 25th April, 1939. 
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This was a husband’s undefended petition for dissolution 
of marriage on the ground of desertion. 

Henn Couuins, J., in giving judgment, said that the wife, 
in the first instance, deserted the husbandin 1931. Thereafter, 
actuated primarily by consideration for the child of the 
marriage, then barely a year old, the husband entered into a 
separation agreement, which was in the usual form as far as 
material to the present consideration. It contained a clause 
whereby the husband was to pay a weekly sum towards the 
support of the wife and another sum towards the support of the 
child. Clause 5 provided that the husband should have access to 
the child of the marriage for such time and at such place as the 
husband should reasonably select at least once a week. Having 
entered into that agreement, the wife made various excuses for 
not allowing the husband access to the child. In some twenty- 
seven weeks he succeeded in seeing the child only about a 
dozen times, and then apparently only for a few minutes, and 
in the presence of the wife. He regarded that, and rightly, 
as not the kind or extent of access to which he was entitled 
under the agreement. Thereupon, on 12th August, 1932, his 
solicitor, on his instructions, wrote to the wife’s solicitor, 
setting out the facts, and continued as follows: ‘ My client 
contends that this is a distinct breach of the terms of the access 
clause contained in the agreement of 18th January, 1932, and 
accordingly instructs me to say that, entirely without prejudice 
to the rights to which he is strictly entitled, he feels he has no 
alternative but to withhold all future payments for mainten- 
ance under the agreement until such time as a judicial decision 
is obtained as to the interpretation of the access clause, or 
until your client is willing to carry out the full intention of such 
agreement.” To that letter the wife’s solicitor, having 
previously asserted that his client was acting within her rights 
under the agreement, replied as follows: ‘‘ If the payments are 
stopped, then my client will certainly take proceedings as she 
may be advised.” The first question was whether the 
obligation of the wife to permit access was one of those 
conditions which went to the root of the contract from the 
husband’s point of view. He, his lordship, had no doubt 
that the action of the wife was a breach of the dgreement. 
The next question was whether or not the husband had 
accepted that breach as a repudiation of the agreement by the 
wife. It was quite clear on the terms of his solicitor’s letter 
that the husband was saying: “* I am not going to perform the 
most important undertaking on my part—that is, the payment 

unless you are prepared to perform yours.” The wife did 
not amend her ways, and did not take that threat which her 
solicitor adumbrated of protesting that she was within her 
rights under the agreement. In those circumstances, the 
proper inference in fact or law was that the wife repudiated 
the agreement and the husband accepted that repudiation as 
putting an end to it. The spouses met a month or so later, 
and thereupon the wife, not having chosen to test her legal 
position, simply refused to allow the husband to see the child 
again. Ifthe inference to which I have already alluded were 
not a repudiation of the agreement, that clearly was. Upon 
that, the husband said: “I am not going to pay.”’ He also 
said: ‘‘ If you choose to come home now, or at any time, we 
can start again.” The wife, however, refused to come. In 
those circumstances it seemed to him, his lordship, that there 
was an accepted repudiation of the agreement. Further, 
there had been a categorical refusal on the part of the wife to 
return, which was unjustified. From that moment desertion 
began, and had continued ever since. That date being more 
than three years before the date of the petition, the case was 
proved and there would be a decree nisi. 

CounsEL: R. H. Glyn for the petitioner. 

Souicitors: Walmsley & Stansbury, for E. W. Marshall, 
Harvey & Dalton, Poole. 


(Reported by J. F. CoMPTON-MILLER, Barrister-at-Law.] 





The next Quarter Sessions of the Peace for the Borough 
of Stamford will be held at the Town Hall, Stamford, on 
Wednesday, 26th July, 1939, at 11.30 a.m. 





The Law Society. 


NOTICE OF ANNUAL GENERAL MEETING. 

The Annual General Meeting of the members of The Law 
Society will be held at the Society’s Hall (Chancery Lane 
entrance). on Friday, the 7th July, 1939, at 2 p.m. 

The following are the provisions of Bye-law 15 as to the 
business to be transacted at an Annual General Meeting, 
namely :— 

‘The business of an Annual General Meeting shall be 
the election of President, Vice-President, and Members 
of Council, as directed by the Charter, and also the election 
of Auditors; the reception of the Accounts submitted 
by the Auditors for approval, the reception of the Annual 
Report of the Council, and the disposal of business intro- 
duced by the Council, and of any other matter which may 
consistently with the Charter and Bye-laws be introduced 
at such meeting.’’ 

The following are the names of the candidates nominated 
to fill the twelve vacancies in the Council, and in the offices 
of President, Vice-President and Auditors :— 

Ernest Edward Bird, William Arthur Coleman, Sir 
Kdmund Ralph Cook, C.B.E., LL.D., Eric Davies, B.A., 
LL.B., Stephen Roxby Dodds, M.A., LL.B., William 
Alan Gillett, Henry Chicheley Haldane, B.A., The Rt. Hon. 
Sir Dennis Herbert, K.B.E., M.A., M.P., Edwin Savory 
Herbert, LL.B... Randle Fynes Wilson Holme, B.A., 
Harvey Forshaw Plant, M.C., Col. William Mackenzie 
Smith, D.S.0., T.D., Fred Webster, B.A., LL.B. 

As President: Randle Fynes Wilson Holme, B.A. ; 
as Vice-President: Lieut.-Col. Samuel Tomkins Maynard, 
ss aks 

As Auditors of the Society : John Stephens Chappelow, 
F.C.A., Percy Wellington Taylor, Lionel Mowbray Hewlett. 

ANNUAL REPORT. 

The Annual Report of the Council to be presented to the 
General Meeting of the members on 7th July, 1939, states 
that there are twelve vacancies on the Council, ten of which 
are caused by retirement in rotation, one by the death of 
Sir Charles Henry Morton, and one by the resignation of 
Mr. Percy Dumville Botterell. A list of those nominated 
appears in the notice of the Annual General Meeting. 

MEMBERSHIP OF THE SOCIETY. 

The Society has now 11,326 members, of whom 4,489 
practise in town and 6,837 in the country. The number of 
members who joined the Society during the past year is 
537, as compared with 578 in the previous year. After 
allowing for deaths, resignations and exclusions, the number 
of members shows an increase for the year of 202. The 
present membership is once again the highest in the Society’s 
history, being approximately two-thirds of the total number 
of practising solicitors. The Council urge all members to 
do what they can towards persuading non-members to join 
the Society. By this means they will be assisting in its 
work of protecting and advancing the interests of the 
Profession. 

REGISTRY DEPARTMENT. x 

The Society has inaugurated two new Registers: ‘ J ’?— 
Solicitors willing to take Articled Clerks, and “ K ”—Persons 
desirous of entering into Articles. 

RECORD AND STATISTICAL DEPARTMENT. 

This department has, during the past year, continued -its 
work of collecting and filing information as to the successors 
of retired or deceased solicitors, and as to the birth, parentage, 
appointments, etc., of past and present solicitors. 

During the year ending 15th November, 1938, 5,750 
London and 11,149 country practising certificates were 
issued, compared with 5,630 and 10,848 respectively in the 
previous year. 

Certificates of death of 348 solicitors have been received 
from Registrars of Death during the year, compared with 
364 during the previous year. The total number of deaths 
recorded during the year 1938 was 450, a decrease of six on 
the number recorded in 1937. 

ARTICLED CLERKS. 
References as to Character. 

Following the passing of the Solicitors Act, 1936, regulations 
were made under s. 2 of that Act as to the evidence which 
articled clerks were to furnish as to their character, fitness 
and suitability for service. The regulations as originally 
issued provided that the clerks were to obtain and forward 
certificates from their referees. The regulations have been 
amended so as to provide in future that those desiring to be 
articled are to furnish the Society merely with the names and 
addresses of their referees, leaving it to the Registrar to ask 
such referees direct as to the applicant’s character and 
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suitability. The regulations have been amended further by 
providing that the referees must be responsible persons 
resident in the United Kingdom who are not near relations 
of the applicant but have known him personally for not less 
than two years and have had opportunities of judging of 
his character and suitability. 

PROVINCIAL MEETING, 1938. 

The fifty-fourth Provincial Meeting of the members of the 
Law Society was held at Manchester on the 27th and 28th 
September, 1938, on the invitation of the Manchester Law 
Society, and on the occasion of the centenary of that Society, 
under the Presidency of Mr. Frank A. Padmore. 

FUTURE PROVINCIAL MEETINGs. 

The Worthing Law Society have invited the Society to 
hold their Provincial Meeting at Worthing in the year 1939. 
It will take place from Monday, the 25th September, to 
Thursday, the 28th September. 

The Blackpool and Fylde District Law Society have invited 
the Society to hold their Provincial Meeting at Blackpool 
in the year 1941. The Preston Law Society will act jointly 
as hosts on the occasion. 

The Hampshire Law Society will hold their 
1942 and have invited the Society to hold their 
Meeting at Southampton in that year. 

All the foregoing invitations have been accepted, and the 
Council have expressed to the inviting Societies their thanks 
on behalf of members generally. 

DEFALCATIONS BY SOLICITORS. 

In the last annual report it was stated that the Council 

had appointed a special committee to consider defaleations 


Jubilee in 
Provincial 


by solicitors. It was stated also that the committee, after 
inviting and deliberating upon suggestions to prevent 
defalcations received from the profession generally, had 


issued a report making various recommendations and that 


the Council had submitted these recommendations to the 
Provincial Law Societies for their observations. 

In due course observations from the Provincial Law 
Societies were received and the Council reconsidered and 


revised the recommendations in the light of those observations. 

Eventually each practising solicitor was informed by 
circular letter that the Council proposed to take action as 
follows 

(1) To create a permanent legal department of The Law 
Society under the control of a solicitor in the whole-time 
employ of the Society to undertake all disciplinary work and 
the necessary preliminary investigations. 

(2) To employ on the Society’s staff an accountant who 
can carry out more speedily and with a greater degree of 
uniformity inspections under the Solicitors’ Accounts Rules, 
1935. 

(3) To promote legislation to provide that every solicitor 
on applying for his annual practising certificate shall be 
required personally to make a declaration that to the best 
of his knowledge and belief he has complied with the Accounts 
Rules, and such rules shall be printed in full on the form of 
declaration or on the back thereof. 

(4) To promote legislation to empower the Council, in 
addition to their existing power to refuse to issue a practising 
certificate in the cases specified in s. 38 of the Solicitors 
Act, 1932, s. 3 of the Solicitors Act, 1933, and s. 11 of the 
Solicitors Act, 1936, also to refuse a certificate in additional 
cases, and, instead of refusing to issue a certificate, to issue 
a certificate only subject to such terms or conditions as the 
Council in their discretion might think fit. 

The additional cases in which the Council would ask for a 
discretion to refuse to issue a certificate or to issue a certificate 
subject to conditions, would be where a solicitor—(a) has 
been notified that he has failed to give to the Council an 
explanation, which they regard as sufficient or satisfactory, 
of any matter affecting his conduct in respect of which the 
Council may have invited him to give an explanation ; (6) has 
had an order made against him for the issue of a writ of 
attachment; (c) has had a receiving order in bankruptcy 
made against him; (d) has had given against him any 


judgment and has not produced evidence of its satisfaction ; 


(e) has entered into a composition with, or a deed of 
arrangement for the benefit of, his creditors. 

(5) To invite all Provincial Law Societies to report at as 
early a date as possible any case in which they might believe 
or suspect that a solicitor may be in financial difficulties or 
may not have complied with the Accounts Rules, so that 
the Council might consider the desirability of inspecting 
accounts before the defalcations (if any) were of substantial 
amount. 

(6) To amend r. 


and 


6 of the Solicitors’ Accounts Rules, 1935, 


so as to make failure to produce accounts at the place and 
on the date fixed a more serious and certain offence and to 
prevent the frivolous objections, excuses and evasions which 





it has become the practice to make on almost every occasion 
that a solicitor is required to produce his accounts under the 
rules. 

(7) To promote legislation to provide that adjudication 
in bankruptcy of any solicitor should operate immediately to 
suspend his practising certificate and that the fact that a 
certificate has been suspended for such a cause should be 
published in the same manner as are Findings and Orders of 
the Disciplinary Committee at the present time, but with 
the safeguard that a solicitor whose practising certificate 
has been so suspended may apply for its renewal, while still 
an undischarged bankrupt, which application the Council 
should have a discretion to refuse or to grant subject. to 
conditions. 

) To promote legislation to empower the Council at 
their discretion to refuse to permit a solicitor to take an 
articled clerk in any case in which the Council have a discretion 
to refuse to issue a practising certificate to such solicitor. 

(9) To circulate to Provincial Law Societies lists of solicitors 
proposing to take articled clerks and lists of persons applying 
for leave to enter into articles of clerkship, with an invitation 
to supply information about such solicitors and applicants, 
and 

(10) To promote legislation to empower the Council to 
prohibit a solicitor from employing without their permission 
an unadmitted clerk who may have been found by the 
Disciplinary Committee to have been party to the misconduct 
of a solicitor whose name has been struck off the roll or who 
has been suspended from practice, fined or censured by the 
Disciplinary Committee. 

Such of those recommendations as involve legislation have 
been included in the Solicitors Bill, 1939, and r. 6 of the 
Accounts Rules has been amended. 

FORMATION OF AN ACCOUNTANCY DEPARTMENT. 

The first two recommendations of the Council as to the 
procedure to be adopted towards dealing with defalcations 
were : 

(1) To create a permanent legal department of The Law 
Society to undertake all disciplinary work and the necessary 
- limin: iy investigations, and 

2) To employ on the Society’s staff an accountant who 
can carry out more speedily and with a greater degree of 
uniformity inspections under the Solicitors’ Accounts Rules. 

SoLicirors BILL, 1939. 

The Council have prepared and Lord Wright at their request 
has introduced into the House of Lords a Bill to give effect 
to such of their recommendations regarding defalcations 
as involve legislation. 

The Bill provided, inter alia, that 

(a) The maximum number of members of the Disciplinary 
Committee shall be increased from seven to nine. 

(6) The Disciplinary Committee shall have power in 
addition to their other powers to impose a penalty not 
exceeding £500 in any case upon which they may have to 
adjudicate. and to order any party not only to pay costs 
but as an alternative to pay any stated sum as a contribution 
towards costs. 

(c) The Disciplinary Committee shall have power where 
they are of opinion that an application to them does not 
disclose a prima facie case for enquiry to dismiss the 
application without notifying the solicitor and without 
hearing the applicant in support of his complaint. 

(d) The Disciplinary Committee may sit in two or more 
divisions. 

A further clause provides that any person who has been 
admitted a solicitor and whose name is on the Roll may be 
elected a member of The Law Society although he may never 
have held a practising certificate. 

In March, 1939, the Council in exercise of the power 
conferred upon them by s. | of the Solicitors Act, 1933, made 
the following rule in substitution for r. 6 of the Solicitors’ 
Accounts Rules, 1935 :— 

* RULE 6. 

‘In order to ascertain whether these rules have been 
complied with, the Council, acting either on their own 
motion or on written complaint lodged with them, may 
require any solicitor to produce at a time and place to be 
fixed by the Council, his books of account, bank pass books, 
statements of account, vouchers and any other necessary 
documents for the inspection of any person appointed by 
the Council, and such person shall be directed to prepare 


for the information of the Council a report on the result 
of such inspection. Such report may be used as a basis 
for proceedings under Section 2 of the Solicitors Act, 1933. 


* Upon being required so to do a solicitor shall produce 


such documents at the time and place fixed. 
‘ Before instituting an inspection on a complaint made 
by a third person, the Council shall require prima facie 
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evidence that a ground of complaint exists, and may 

require the payment by such person to the Council of 

a reasonable sum to be fixed by them to cover the costs of 

the inspection, and the costs of the solicitor against whom 

the complaint is made. The Council may deal with any 
sum so paid in such manner as they think fit.”’ 

The substituted rule was approved by the Master of the 
Rolls on the 2nd March, 1939, and it came into operation as 
from that date. 

COMMITTEE ON LAW REPORTING. 

The Lord Chancellor has appointed a Committee to consider 
and report upon the large number of law reports which are 
being published and the difficulty which results to both 
branches of the legal profession. The chairman is Mr. Justice 
Simonds, and Mr. L. S. Holmes, a member of the Council. 
and Mr. J. F. Woodthorpe have been appointed members 
of the committee. The Council have been invited to tender 
evidence before the committee and have accepted the 
invitation. 





House oF Lorps APPEALS. 

The Council received an intimation that a member of the 
House of Lords was considering asking for the appointment 
of a special committee to consider the removal of the scene 
of the appellate work of the House of Lords from the Chamber 
to another room in the building of the Houses of Parliament 
to be fitted with the adequate appointments of a court. 
The Council expressed the view that the present arrangements 
are inconvenient. 

SUPREME CouRT RULEs. 
Liability for Negligence as between Two Defendants. 

The Manchester Law Society directed the attention of the 
Council to an accident case in which the sole question in 
issue was the respective liability of two defendants. The 
Master had been asked to make an order on a summons for 
directions that ‘‘ either defendant do have leave to write to 
the other defendant making any offer on a percentage basis 


he or she may think fit, such offer to be treated as notice of 


payment into court in the party proceedings between the 
defendants.”” The matter had gone to the Court of Appeal 
and that court had decided that there was no jurisdiction 
to make such an order although in the opinion of the Court 
it would be a sensible order to make. 

In this view the Council concurred and caused it to be 
communicated to the Lord Chancellor’s Department with the 
suggestion that R.S.C., Ord. 30, r. 2, should be amended to 
give effect to it. The department replied that it had become 
necessary to amend the rule and that this recommendation 
would be submitted to the Rule Committee. 

The rule has now been amended accordingly. 

County Court PRACTICE. 
(1) Adjournment of Judament Summons by Consent. 

The attention of the Council was directed to a case in 
which, although the solicitors on either side had agreed 
beforehand to the adjournment of the hearing of a judgment 
summons, the judge had refused to grant the adjournment 
and insisted upon disposing of the matter there and then by 
making no order. The Council considered that it} should 
be possible for solicitors between themselves to arrange for 
adjournments in proper cases, and accordingly they addressed 
a communication to the Lord Chancellor’s Department 
urging that if, notwithstanding the power under Ord. XIII, 
r. 4, the judge can refuse the adjournment when both sides 
agree to it, the rules should be amended, as otherwise the 
parties must attend with their witnesses lest on an application 
for an adjournment the judge may refuse it. 

The Lord Chancellor has stated that the matter will receive 
consideration. 

(2) Judgment Summonses. 

The views of the Council were sought as to the necessity 
for a solicitor’s personal attendance on the hearing of judgment 
summonses. It was pointed out that the summons may be 
in respect of a small instalment of a debt and that attendance 
at the defendant’s court may involve a long journey, and 
suggested that plaintiff's solicitor ought to be able to send a 
clerk to represent them or alternatively appoint a local 


solicitor as agent without having to give previous notice of 


change of solicitor. The Council are of opinion that the right 
of audience on judgment summonses should not be extended 
beyond solicitors, but consider that notice of change in such 
cases might properly be dispensed with and have made 
representations to the Lord Chancellor’s department to this 
effect. 
(3) Costs of Proceedings for Recovery of Possession of Land. 
Members directed attention to certain recent actions in which 
recovery of possession of land and arrears of rent had been 
claimed. The plaintiffs who had been represented by the 





members had recovered judgment on the claim and the 
judge in exercise of his discretion had awarded costs on a 
scale lower than the scale which in the ordinary course would 
have been allowed had the amount of arrears sued for been 
an ordinary debt. It was suggested that the only valid 
reason for conferring upon the Court a discretion as to costs 
in possession cases is that more work and consideration are 
involved for the solicitor than are involved in ordinary 
liquidated debt actions. The purpose therefore of the rule 
was that if in any case the liquidated debt scale was inadequate 
the court could increase it and that it was certainly not 
intended that the scale should be decreased. The Council 
came to the conclusion that the complaint was justified 
and directed the attention of the Lord Chancellor’s department 
to the matter. 

(4) Eatended Jurisdiction. 

The Administration of Justice (Miscellaneous Provisions) 
Act, 1938, provides in s. 16 that the amounts by reference 
to which the jurisdiction of a county court in actions of contract 
or tort or for money recoverable by statute is limited by 
ss. 40 and 41 of the County Courts Act, 1934, shall be increased 
from £100 to £200. 

The Council intimated to the Lord Chancellor’s department 
that in their opinion consideration should be given to the 
question of whether a fresh scale of solicitors’ costs should be 
framed to apply to actions in the county court between 
£100 and £200. A reply from the department was received 
that the Rule Committee would consider any particular 
respects in which the Law Society regard the present County 
Court Scale as inadequate if these are pointed out to them. 

The Council have requested the Lord Chancellor’s depart- 
ment to consider sympathetically the desirability of amending 
Ord. XLVII, r. 21 (3) of the County Court Rules, 1936-8, 
to provide that with regard to the amount to be allowed 
for ** preparing notes of fact or argument for trial”’ or for 
‘* Instructions for Brief’’ the discretion of the Registrar 
should be unfettered and that such discretion should not be 
dependent upon a special certificate by the judge as now if 
is under that rule. 

(5) Costs Fixed Without Taxation. 

Order XLVI, r. 37 (1) of the County Court Rules provides 
that when in an action or matter costs are awarded on the lower 
scale, the costs may be fixed and allowed without taxation. 
A member having complained that the effect of this rule 
is to deprive the solicitor to any party against whom costs 
have been awarded of any opportunity of advising his client 
as to fairness of the amount fixed, the Council have suggested 
to the Lord Chancellor’s department that when costs are fixed 
and allowed under the rule, the party to whom costs have been 
awarded should deliver to the party liable to pay them details 
of such costs within forty-eight hours of their being fixed 
and allowed and that the party liable should have three days 
within which to call for a review of the assessment if he can 
show reasonable grounds. 

(6) Reply to Counter-claim. 

Members informed the Council that in a recent County 
Court action they had represented the defendant and on his 
behalf had delivered a counter-claim. They had called 
upon the Plaintiff to deliver a reply. On the advice of his 
counsel he had refused, maintaining that a reply was neither 
necessary nor provided for under the rules. The learned 
judge during the hearing of the action expressed the view 
that a reply to a counter-claim is as necessary as a defence 
toastatement of claim. Rule 9 (a) (4) of Ord. 10 of the former 
County Court Rules provided for the delivery of a reply to 
a counter-claim, but apparently such provision has been omitted 
from the new rules. The Council agree that a reply should 
be delivered and they have asked the Lord Chancellor’s 
department to make an appropriate addition to App. B of the 
rules. 

County CouRT OFFICES. 
Hours of Opening. 

The Lord Chancellor enquired the views of the Council 
upon a proposal that in future the hours of opening county 
court. offices should be between 9.30 in the morning and 
3.30 in the afternoon. This would be done in order to allow 
the county court staffs adequate time at the end of the day 
free from interruption to deal with correspondence and to 
avoid the necessity for overtime work. The system under 
which nearly all business was done over the counter at county 
courts has been changed and now a vast number of processes 
are acceptable by post and the amount of correspondence 
(which has to be dealt with after official court hours) is 
formidable. The Council are aware that this change has been 
of great advantage to solicitors and suitors and when there- 
fore the Lord Chancellor invited their opinion upon the 
proposed change of hours they stated that they would offer 
no objection to it. 
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The proposal, it is believed, will be submitted to the 
County Courts Rules Committee. 

RoAD TRAFFIC TRIBUNALS. 

In the last annual report it was stated that the General 
Council of the Bar and The Law Society had represented to 
the Minister of Transport the desirability in the public 
interest of securing to barristers and solicitors exclusive 
right of audience before the Licensing Authority under the 
Road and Rail Traffic Act and before the Appeal Tribunal. 

During the past year the question has been raised again 
following upon the issue of provisional regulations under the 
Street Playgrounds Act, 1938. In para. 6 (1) of those regula- 
tions provision is made that those appearing at a public 
inquiry under the Act may do so either in person or by 
counsel, agent or solicitor. 

The Minister of Transport, in reply to a further letter from 
the Generali Council of the Bar and The Law Society, stated 
that he could not accede to the suggestion that qualified 
advocates should be given exclusive audience, but he would 
be prepared to consider the matter afresh if it could be shown 
that the regulations referred to or the Regulation and 
Restriction of Road Traffic (Procedure) Provisional Recula- 
tions, 1938, lead to the difficulties which the Bar Council 
and the Council of The Law Society have in mind. 

MINIMUM SCALES OF SOLICITORS’ CHARGES. 

In the last annual report certain resolutions of The Law 
Society and of the Associated Provincial Law Societies 
regarding minimum scales of charges were recorded. It was 
mentioned also that the Master of the Rolls had been asked 
whether he considered he had power to approve in principle 
rules under s. 1 of the Solicitors Act, 1933, to give effect to the 
resolution of the Associated Societies that locally prevailing 
scales of charges should be set up and as far as possible 
standardised as to amount and conditions and area and that 
those scales should be rendered enforceable. 

It was stated that the Master of the Rolls had expressed 
informally certain views which the Council were considering. 

During the year under review the views expressed by the 
Master of the Rolls have been considered by the Council 
and in the light of them the Council have prepared certain 
draft rules to give effect to the wishes expressed in the 
resolution of the Associated Provincial Law Societies. Those 
rules, if made, will be known as ‘‘ The Conveyancing Charges 
Rules,’’ and a copy has been sent to every practising solicitor 
with a covering letter stating that the Council, before making 
the rules as now drafted and asking the Master of the Rolls 
for his formal approval of them, consider it desirable to submit 
them to every practising solicitor so that the Council may 
know whether the rules have the approval of the profession 
as regards both the principle involved and matters of detail. 

THE SCALE AND Costs COMMITTEE. 

This Committee deals with questions arising in members’ 
practices in connection with costs. It has sat regularly 
every fortnight for many years and gradually has attracted 
to itself almost all questions connected with conveyancing 
transactions (and they are numerous) which are submitted 
to the Council. These questions are dealt with mainly on 
agreed statements of fact, and it is remarkable how, fortnight 
by fortnight, these submissions accumulate and_ provide 
material for lengthy sittings of the Committee, and how many 
disputes are thus avoided and good relationships maintained. 
For the past eighteen years Sir Hubert Dowson was chairman 
of this committee and only retired from it on being appointed 
by the Master of the Rolls a member of the Disciplinary 
Committee. The Council on behalf of the profession passed 
a resolution thanking Sir Hubert Dowson for his valuable 
work as chairman, and expressed pleasure that he would 
remain a member of the committee and thus be able to aid 
it with the knowledge with which long experience has endowed 
him. 

Mr. E. S. Herbert has succeeded to the chairmanship of 
the committee. 

BANKRUPTCY PETITIONS. 

A member of the Society represented that the rule that 
bankruptcy petitions should be engrossed on parchment 
caused unnecessary expense and inconvenience and that 
it ought to be repealed. The Council considered the matter 
and arrived at the same conclusion. They represented their 
view to the Chief Registrar in Bankruptcy and received from 
him a reply that in future petitions engrossed on paper 
instead of on parchment will not be rejected on that account. 

PooR PERSONS PROCEDURE. 

The annual report of the work done by The Law Society 
and the Provincial Law Societies during the period from 
Ist January, 1938, to 3lst December, 1938, was issued in 
March last, and is reprinted in the Appendix to the Report. 
The Report shows that the number of applications to the 





London Committee was 6,737, of which 2,873 were granted, 
and to the Provincial Committees approximately 10,000, of 
which 5,000 were granted. In London, as also in the provinces, 
these figures show that the amount of work thrown upon the 
committees and upon the conducting solicitors in 1938 was 
more than twice that of any previous year. 

During the year the Council have continued to press for 
an extension of jurisdiction and have asked the Lord Chancellor 
to set up a committee to examine ab initio the whole question 
of poor persons business. The Lord Chancellor has appointed 
such a committee under the chairmanship of Mr. Justice 
Hodson. Mr. L. S. Holmes and Sir Edmund Cook are 
members of the Committee. 

The Council were asked to suggest that a supply of forms 
in connection with poor persons cases should be kept at 
the Probate Registry. Enquiry was made of the Chief 
Probate Registrar as to whether he would be prepared to 
adopt the suggestion. He replied that he did not propose 
to revive the practice of keeping in the Registry a supply of 
the forms referred to as he felt that the limited number of 
occasions upon which they would be used by solicitors would 
not justify an alteration of the present practice and would 
not be received favourably by the Treasury. 

PROCEEDINGS UNDER THE SOLICITORS AcTs, 1932 To 1936. 

An extract from the fiftieth annual report of the Disciplinary 
Committee constituted under the Solicitors Act, 1932, shows 
that, on the application of the Society, the names of six solicitors, 
who had previously been convicted on indictment and 
sentenced to terms of imprisonment, were struck off the 
Roll by order of the Committee ; that on the application of 
private individuals or of the Society the names of three 
solicitors were struck off the Roll and three other solicitors 
vere suspended from practising and ordered to pay costs ; 
that in seven cases the Committee found the solicitor guilty 
of professional misconduct and either imposed a fine or 
found the conduct of the solicitor was deserving of severe 
censure and in each case ordered him to pay the costs; and 
that in one case the Committee ordered the solicitor to pay 
the costs. 

BUSINESS OF THE PROFESSIONAL PURPOSES COMMITTEE. 
Solicitors’ Accounts Rules, 1935. 

Since the rules came into force the Council have inspected 
the accounts of solicitors under the procedure provided by 
r. 6 in 133 cases. In thirty-six cases disciplinary proceedings 
have already been heard, and in each of such thirty-six cases 
the Disciplinary Committee have found the solicitor concerned 
guilty of professional misconduct. In thirteen of these cases 
the name of the solicitor has been struck off the Roll, in 
fifteen cases the solicitor has been suspended from practice, 
in six cases the solicitor has been fined, and in two cases 
the solicitor has been ordered to pay the costs only. In 
two cases solicitors failed to keep the appointment and 
produce their books for inspection ; one was suspended from 
practice for a period of one year, and ordered to pay the 
costs, and the name of the other was struck off the Roll. 
Proceedings against Uncertificated Solicitors and Unqualified 

Persons. 

During the year under review proceedings under s. 46 of 
the Solicitors Act, 1932, for wilfully pretending to be qualified 
to act as a solicitor have been taken against four uncertificated 
solicitors, three of whom were convicted and fined. In one 
case the summons was dismissed under the Probation of 
Offenders Act. Proceedings were also taken under this 
section against ten unqualified persons, eight of whom were 
convicted, and in the two other cases the summonses were 
dismissed under the Probation of Offenders Act. In four 
other cases the summonses were withdrawn upon an under- 
taking by the Defendant not to repeat the offence and on 
payment of costs. Two unqualified persons were fined and 
ordered to pay costs in respect of the preparation of legal 
instruments contrary to the provisions of s. 47 of the Solicitors 
Act, 1932. 

Miscellaneous. 

Twelve applications under s. 52 of the Solicitors Act, 1932 
(for leave to employ solicitors struck off the Roll or suspended 
from practice), were considered by the Council and nine were 
granted for a period of twelve months. One of the two cases 
in which the Council refused permission was an application 
by a solicitor who had formerly been a junior partner, but was 
then practising alone, to employ as his clerk his former senior 
partner, who had been suspended from practice. 

Four applications were made during the period under 
review for restoration to the Roll, and the Master of the Rolls 
made an order in favour of two of the applicants and refused 
the other two applications. The Committee referred to the 
Lord Chancellor's department for suitable action one case 
which they regarded as an infringement of s. 176 of the 
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County Courts Act, 1934 (a debt-collecting form which had 
the appearance of having been issued by the county court). 

As intimating the magnitude of the work undertaken by 
the Professional Purposes Committee it is convenient to 
mention here that the Committee dealt, during the period 
under review, with approximately 1,760 matters affecting the 
practice and etiquette of the profession. 








Parliamentary News. 
Progress of Bills. 
House ot Lords. 


Access to Mountains Bill. 
Read Third Time. 
Civil Defence Bill. 
In Committee. 
Coast Protection Bill. 
In Committee. 
Droitwich Canals (Abandonment) Bill. 
Commons Amendments agreed to. 

Dundee Corporation Order Confirmation Bill. 
Read Second Time. [27th June. 
Dundee Harbour and Tay Ferries (Superannuation Order) 

Confirmation Bill. 
Read Second Time. 
Falmouth Docks Bill. 
Read Third Time. 
Folkestone Water Bill. 
Read Third Time. 
Jarrow Corporation Bill. 
Reported, with Amendments. 
Local Government Amendment (Scotland) Bill. 
Reported, without Amendment. 
London County Council (Improvements) Bill. 
Read Third Time. 
London Government Bill. 
Read Third Time. 
London Passenger Transport Board Bill. 
Read Second Time. 
Marriage Pill. 
In Committee. 
Mining Subsidence Bill. 
Read First Time. [28th June. 
Ministry of Health Provisional Order Confirmation (Bethesda) 
Bill. 
Read Third Time. [28th June. 
Ministry of Health Provisional Order Confirmation (Bradford) 
Bill. 
Read Third Time. 28th June. 
Ministry of Health Provisional Order (Corsham Water) Bill. 
Read Second Time. [28th June. 
Ministry of Health Provisional Order (Eastern Valleys 
(Monmouthshire) Joint Sewerage District) Bill. 
Read First Time. [27th June. 
Ministry of Health Provisional Order (Falmouth) Bill. 

Read First Time. {27th June. 
Ministry of Health Provisional Order (Hailsham Water) Bill. 
Reported, without Amendment. (28th June. 

Ministry of Health Provisional Order (Luton Water) Bill. 
Reported, without Amendment. [28th June. 
Ministry of Health Provisional Order (Newhaven and Seaford 

Water) Bill. 

Read Second Time. [28th June. 
Ministry of Health Provisional Order (South Kent Water) Bill. 

Reported, without Amendment. [28th June. 
Ministry of Health Provisional Order (York Water) Bill. 

Read Second Time. [28th June. 
Ministry of Supply Bill. 

Read First Time. 

Post Office and Telegraph (Money) Bill. 
Read First Time. [27th June. 
St. Helens Corporation (Trolley Vehicles) Provisional Order 

Bill. 
Read Second Time. [28th June. 
Southend-on-Sea Corporation (Trolley Vehicles) Provisional 
Order Bill. 
Read Second Time. [28th June. 
Stalybridge Hyde Mossley and Dukinfield Transport and 
Electricity Board Bill. 
Reported, with Amendments. 
Unemployment Insurance Bill. 
Reported, without Amendment. 
Wheat (Amendment) Bill. 
In Committee. 


22nd June. 
[28th June. 
[27th June. 


[27th June. 


(27th June. 
[27th June. 
[22nd June. 
[22nd June. 
(27th June. 
[22nd June. 
[27th June. 
[22nd June. 


27th June. 


(23rd June. 


[22nd June. 
[27th June. 


[27th June. 





House of Commons. 


Bootle Corporation Bill. 
Read Second Time. 
Coventry Corporation Bill. 
Read Third Time. [28th June. 
Debt Collectors (Registration and Licensing) Bill. 
Read First Time. [2sth June. 
Droitwich Canals (Abandonment) Bill. 
Read Third Time. [23rd June. 
Dundee Corporation Order Confirmation Bill. 
Read Third Time. 
Dundee Harbour and 
Confirmation Bill. 
Read Third Time. 
Falmouth Docks Bill. 
Read First Time. 
Finance Bill. 
In Committee. 
London County Council (General Powers) Bill. 
Read Second Time. 
London Gas Undertakings (Regulations) Bill. 
Read Second Time. 
Merthyr Tydfil Corporation Bill. 
Read Third Time. 
Milford Haven and Tenby Water Bill. 
Reported, with Amendments. 
Mining Subsidence Bill. 
Read Third Time. [27th June. 
Ministry of Health Provisional Order Confirmation (Bethesda) 
Bill. 
Read First Time. [28th June. 
Ministry of Health Provisional Order Confirmation (Bradford) 
Bill. 
Read First Time. 28th June. 
Ministry of Health Provisional Order (Kastern Valleys 
(Monmouthshire) Joint Sewerage District) Bill. 
Read Third Time. [26th June. 
Ministry of Health Provisional Order (Falmouth) Bill. 
Read Third Time. [26th June. 
Ministry of Supply Bill. 
Read Third Time. 
Newquay and District Water Bill. 
Read Third Time. 
Post Office and Telegraph (Money) Bill. 
Read Third Time. 
Stirling Burgh Order Confirmation Bill. 
Read First Time. 
West Surrey Water Bill. 
Read Second Time. 


27th June. 


[23rd June. 
Tay Ferries (Superannuation) Order 


[23rd June. 
27th June. 
[28th June. 
[26th June. 
[26th June. 
{28th June. 


[26th June. 


[23rd June. 
[28th June. 
[23rd June. 
{26th June. 


[26th June. 








Legal Notes and News. 


Honours and Appointments. 


Mr. C. J. Conway, K.C., has been appointed Vice-Chairman 
of the Buckinghamshire Quarter Sessions, in succession to 
Sir Maurice Hayward, who has resigned for reasons of health. 
Mr. Conway was called to the Bar by the Inner Temple 
in 1906. 

Mr. R. O. Watson, of Bedford, has been appointed Clerk 
of the Peace for the borough, in succession to the late Mr. 
G. J. M. Whyley. Mr. Watson was admitted a solicitor 
in 1921. 

The Referees (Landlord and Tenant Act, 1927) Association 
has elected Mr. DENDY WATNEY, Past-President of the 
Surveyors Institution, as Vice-Chairman of the Association, 
in succession to Mr. J. George Head, I'.S.I., recently deceased. 





Notes. 


The Home Secretary has appointed Sir Harold Morris, K.C., 
to hold an inquiry regarding the hours of juveniles under 
sixteen employed in the cable-making industry. The date 
for opening the inquiry is not yet fixed. 

We understand that Lord Hewart, the Lord Chief Justice, 
proposes to spend the first part of the Long Vacation on a 
voyage to South Africa, returning to London in September. 
The vacation commences Saturday, 29th July. 

The Commission appointed by the Home Secretary to hold 
a public inquiry regarding the hours of juveniles under sixteen 
employed in the ramie spinning industry have presented their 
report. The object of the inquiry was to ascertain whether 
in the case of young persons under sixteen employed in 
the spinning of ramie yarn, the conditions specified in s. 71 (2) 
of the Factories Act, 1937, are fulfilled. The Commissioners 
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have reported that they are not satisfied that all the conditions 
are fulfilled. The Home Secretary has informed the repre- 
sentatives of the industry who made the application that, 
in the circumstances, he would not be justified in making 
regulations to increase the hours of young persons under 
sixteen after 30th June to a figure in excess of forty-four hours 
in any week. 


Wills and Bequests. 
Mr. James John Booth, retired solicitor, of Netherton, 
Huddersfield, left £14,058, with net personalty £12,941. 
Mr. Frank Budd, solicitor, of Walthamstow, and of Bishops- 
gate, E.C., left £19,575, with net personalty £17,997. 


Mr. Harry Geen, Recorder of Poole, of Livermead, 
left £43,513, with net personalty £30,052. 

Mr. Spencer Robinson Glyn, 
left £43,851, with net personalty, 

Mr. John Alban Langley, solicitor, of Lincoln, left £17,603, 
with net personalty, £15,972. He left subject to his wife’s 
life interest, £100 to Lincoln County Hospital. 

Mr. Gerald Champion Lewis, of Cheltenham, Recorder of 
West Bromwich, left £25,494, with net personalty £26,935. 
He left £500 to the Barristers’ Benevolent Association. 

Mr. Gordon Denne Muggeridge, solicitor, of Gray’s Inn, 
and of Richmond, Surrey, left £23,725, with net personalty 
£23,550. He left a sum equal to the purchase price of £17,000 
34 per cent. War Stock upon trust for his wife for life, and 
then, subject to life interests, £5,000 to Pembroke College, 
Cambridge, and £2,000 to St. Thomas’s Hospital, and a 

between the Solicitors’ Clerks Pension Fund 


balance equally 
and the Solicitors’ Benevolent Association. 


Sir William Joseph Pearman-Smith, 
left £126,040, with net personalty, £83,708. 
to the Walsall Victoria Nursing Institution. 


near 


Devon, 


retired solicitor, of Exeter, 


£42,329. 


f Walsall, 
left £250 


solicitor, o 
He 


COURT CALENDAR FOR JULY, 1939. 
are the dates of sittings on Circuit 51, which 
for inclusion in the Calendar in last week’s 


COUNTY 
The following 
arrived too late 
issue :— 
Circuit 51—Hampshire, etc. 
His Hon. JuDGE ToOPHAM, 
Aldershot, 
Basingstoke, 3 
Bishops Waltham, 
Farnham, 14, 15, 21 
*Newport, 
Petersfield, 
+*Portsmouth, 3 
Romsey, 
Ryde, 5 
+*Southampton, 4, 11, 
25 
*Winchester, 12 


RA. 


(B.), 6 


18, 19 (B.), 


* — Bankruptcy Court. + = Admiralty Court. 








Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CouRT Mr. JUSTICE 
ROTA. No. 1. FARWELL. 
Mr. Mr. Mr. 
More Reader Xitchie 
Reader Andrews Blaker 
Andrews Jones More 
Jones Ritchie Reader 
Ritchie Blaker Andrews 
Blaker More Jones 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDS. CROSSMAN. Morton. 
Non- Non- 
Witness. Witness. Witness. Witness. 
Mr. Mr. Mr. Mr. 
More Andrews Jones Blaker 
Reader Jones Ritchie More 
Andrews Ritchie Blaker Leader 
Jones Blaker More Andrews 
Ritchie More Reader Jones 
Blaker Reader Andrews Ritchie 


| Nottingham 3% Irredeemable 


| Gt. Western Rly. 
| Gt. 


Stock Exchange Prices of certain 


Trustee Securities. 
Next London Stock 


Bank Rate (30th June, 1932) 


Exchange Settlement, Thursday, 6th July 1939. 
; Middle 


Div. 
Months. 


ENGLISH GOVERNMENT ees 
Consols 4% 1957 or after 
Consols 240, : 
War Loan 34% 19: 52 « or after r 
Funding 4% Loan 1960-90 
Funding 3% Loan 1959-69 
Funding 239, Loan 1952-57 
Funding 24% Loan 1956-61 
Victory 4% Loan Av. life 21 years 
Conversion 5° % Loan 1944-64 
Conversion 34% Loan 1961 or after 
Conversion 3% “Loan 1948-53 MS 
Conversion 24%, Loan 1944-49 = AO 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 2 or after JAJO 
Bank Stock AO 
Guaranteed 23% § Stock 

Act) 1933 or after F se = 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after a cs JJ 
India 44% 1950-55 MN 
India 3$% 1931 or after .. JAJO 
India 3% 1948 or after . JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 
Australia (Commonw’ th) 3°, 
*Canada 4% 1953-58 
Natal 3% 19: 29-49 .. 
New South Wales 34% 
New Zealand 3% 1945, 
Nigeria 4% 1963 
Queensland 34% 1950-70 
South Africa 34% 1953-73 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after oa JJ 
Croydon 3% 1940-60 . oa AO 
*Essex C ounty 34% 1952-72 JD 
Leeds 3% 1927 or after JJ 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. 
London County 23% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at “option of Corp. MJSD 
Manchester 3% 1941 or after - FA 
Metropolitan ( Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘A”’ 
1963-2003 .. *e of 
Do. do. 3% “‘ B”’ 1934-2003 
Do. do. 3% “‘ E”’ 1953-73 
*Middlesex County Council 4% 
* Do. do. 44% 1950-70 


. JAJO 
JD 
MN 
AO 
JD 
AO 
MS 
MN 
AO 


¢ (Irish Land 
JJ 


1955-70 JJ 
1955-58 AO 
MS 
JJ 
JJ 
AO 
AO 
JJ 
JD 
AO 


1930- 50 


JAJO 


AO 
MS 

JJ 
MN 
MN 
MN 

JJ 


1952-72 


Sheffield Corp. 34% 1968 
ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture 
44%, Debenture .. 
5% “De benture 
5% Rent Charge .. 
5% Cons. Guaranteed MA 
5% Preference MA 
Southern Rly. 4% De benture JJ 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 
Southern Rly. 5% Guaranteed MA 
Southern Rly. 5% Preference MA 


JJ 


Western Rly. 
Gt. Western Rly. 
Gt. Western Rly. 
Gt. Western Rly. 


* Not available to Trustees over par. 


Price 


28 June 
1939. 


FA 103}xd 


674 
94 


1074 
934 
92 
854 

107 

109 


94}xd 


JJ 102$xd 
JJ 112}xd 
FA 1094xd 


107 
88 
934 

1014 

110 
9443 


Fla + ¢ Approxi- 
Interest mate Yield 
m4. Lo 
mption 


£ s. 
17 
14 
14 
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t In the case of Stocks at a premium, the yield with redemption has been calculated 


at “the earliest date ; 


in the case of other Stocks, as at the latest date. 





